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REGULAR MEETING AGENDA
September 3, 2020
5:00 p.m.
Teleconference/Public Participation Information
This meeting will be held exclusively via teleconference participation by the Board
members in locations not open to the public in order to be in compliance with the
Governor’s Executive order N-25-20 (March 12, 2020), superseded by Order N-29-20
(March 17, 2020), allowing physical location and teleconference meetings required by
the Ralph M. Brown Act. The purpose of the order is to ensure the safest environment
for both staff and the public, consistent with Santa Clara County Public Health
Department’s current recommendations.
For this meeting, there will be no physical location from which members of the public
may observe the meeting. Instead, members of the public can attend and/or participate
using the following:
•

•

Submit written comments via email to Hailey Gordon at hgordon@hfhconsultants.com prior or during the time for public comment at the meeting. Ms.
Gordon will share all comments with the Board at the meeting and make them
part of the public record.
Observe and address the Board telephonically, at the appropriate time for public
comment during the meeting, following these instructions:
Link to join the Virtual Meeting: https://us02web.zoom.us/j/83884935637
Call in Phone Number: +1 (699) 900-9128
Meeting ID: 838 8493 5637

•

During the meeting, the Chairperson will call for public comment. If you wish to
address the Board, please use the “raise hand” feature and Chairperson will call
on you when it is your turn.
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Note: To improve everyone’s opportunity to participate, please mute your
phone until you are called to speak.
In accordance with the Americans with Disabilities Act, California Law, and the
Governor’s Executive Orders, it is the policy of the West Valley Solid Waste Authority
to offer its public meetings in a manner that is readily accessible to everyone, including
those with disabilities. An individual may request reasonable modifications or
accommodations so that they may observe and address the Board at this teleconference
meeting. If you are disabled and require accommodations to participate, please contact
Ms. Hailey Gordon at least 48 hours in advance of the meeting at hgordon@hfhconsultants.com with the following information: name, phone number, email, and type
of assistance required.
CALL TO ORDER
PLEDGE OF ALLEGIANCE
ROLL CALL
ORAL COMMUNICATIONS FROM THE PUBLIC
WRITTEN COMMUNICATIONS
None
OLD BUSINESS
1. Consider proposal from staff for use of liquidated damage funds in the amount of
$15,968.18.
NEW BUSINESS
2. Authorize Approval of Disposal & Processing Agreement or Direct Staff to Begin an
RFP Process for These Services.
3. Consider SB 1383 update and adoption of Board SB 1383 policies.
ADDRESSING THE BOARD
Any person shall have the right to address the Board during consideration of any item on the Board’s
agenda or during the time for oral communication if not on the agenda but pertaining to subject matter
within the jurisdiction of the Board. Any person wishing to address the Board should stand or raise the
hand and wait to be recognized by the Chairperson. Please stand at the podium, if able, state your name
and address for the record, and proceed to address the Board. All remarks and questions should be
addressed to the Board through the Chairperson and not to any member thereof or to the public. No
question should be asked a Board member or a member of Authority staff without first obtaining
permission of the Chairperson.
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4. Direct Staff to Begin Negotiations with WVC&R for Amendment to Current
Agreement.
5. Receive a report on recent regulatory changes and program updates.
PUBLIC HEARINGS
None
CONSENT CALENDAR
6. Approve Minutes of May 7, 2020 and May 28, 2020 Board Meetings.
7. Receive and file the Executive Director financial report for the Year ended June 30,
2020.
8. Receive and file a report on the West Valley Solid Waste Management Authority’s
FY 18-19 Audited Financial Statements.
EXECUTIVE DIRECTOR REPORT
FUTURE AGENDA ITEMS
BOARD MEMBER REPORTS
ADJOURNMENT
Next Regular Meeting:

November 5, 2020, 5:00 p.m.

ADDRESSING THE BOARD
Any person shall have the right to address the Board during consideration of any item on the Board’s
agenda or during the time for oral communication if not on the agenda but pertaining to subject matter
within the jurisdiction of the Board. Any person wishing to address the Board should stand or raise the
hand and wait to be recognized by the Chairperson. Please stand at the podium, if able, state your name
and address for the record, and proceed to address the Board. All remarks and questions should be
addressed to the Board through the Chairperson and not to any member thereof or to the public. No
question should be asked a Board member or a member of Authority staff without first obtaining
permission of the Chairperson.
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AGENDA ITEM NO.
1
MEETING DATE:
SEPTEMBER 3, 2020

WEST VALLEY
SOLID WASTE MANAGEMENT
AUTHORITY

AGENDA REPORT

Date:

September 3, 2020

To:

West Valley Solid Waste Management Authority Board

From:

Executive Director

Subject:

Consider proposal from staff for use of liquidated damage funds in the
amount of $15,968.18

RECOMMENDED ACTION
Consider proposal from staff for use of liquidated damage funds in the amount of
$15,968.18 for SB 1383 public education and outreach.
DISCUSSION
At the November 1, 2018 Board Meeting, WVC&R offered to pay the Authority $5,000
for public education and community outreach in lieu of $6,338.34 in liquidated
damages for new customer performance standards.
At the November 7, 2019 Board Meeting, $10,975.18 of liquidated for FY 17-18 liquidated
damages were assessed to WVC&R. This resulted from WVC&R failing to meet
requirements for double missed pickups established at the November 1, 2018 Board
Meeting.
At the January staff call, staff discussed various uses for the funds and suggested the
best use for the $15,975.18 in liquidated damages is to be used towards public education
and outreach on the new requirements of SB1383. While the regulations do not require
changes until January 1, 2022, staff recommends residential customers are educated on
the upcoming changes to their organics collection service prior to the effective date to
reduce confusion and ensure food waste is placed in the correct container.
To effectively deliver a consistent message to all WVSWMA residential customers about
the upcoming changes to collection services, staff recommends the liquidated damages
funds be used to create an outreach graphic, or multiple graphics, that can be posted on
the Member Agencies’ Facebook pages, as well as on Member Agencies’ websites,
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WVSWMA’s website, WVC&R’s website, on WVC&R quarterly newsletters, and other
desired locations.
The following graphics are examples from outreach campaigns in other jurisdictions
where food waste is collected in the organics container instead of the refuse container.

Metro Vancouver, Canada

Portland, Oregon
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Culver City, California

The West Valley Clean Water Authority hires a designer to create education and
outreach materials. The following is an example created for the West Valley Clean Water
Authority.

West Valley Clean Water Authority

The WVSWMA can use the same designer as the West Valley Clean Water Authority or
staff from one of the Member Agencies. The estimated cost to produce one graphic is
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$400-$500 if the designer is able to use existing images. The cost would increase if new
images created for the graphics. We would work with Member Agency staff to create a
consistent message throughout the Service Area and also include clear member agency
identification. We understand the graphic would need to change frequently in order to
maximize the outreach potential.
The following table summarizes the low and high end cost estimates for a social media
education and outreach campaign in 2021. The campaign would include 1 post in Q1, 1
post in Q2, 2 posts in Q3, and 3 posts in Q4. Each post would be customized for each
member agency for a total of 28 unique posts.
2021 Social Media Outreach Campaign
Q1
Q2
Q3
Q4
Total

Low Estimate
$1,600
$1,600
$3,200
$4,800
$11,600

High Estimate
$2,000
$2,000
$4,000
$6,000
$14,500

Recommendation
I recommend the Board approve the use of liquidated damage funds in the amount of
$15,968.18 to be used to create education and outreach materials to post on the Member
Agencies’ Facebook pages and websites.
FISCAL IMPACT
None
DOCUMENTS ATTACHED
None

Marva M. Sheehan
Executive Director

AGENDA ITEM NO.
2
MEETING DATE:
SEPTEMBER 3, 2020

WEST VALLEY
SOLID WASTE MANAGEMENT
AUTHORITY

AGENDA REPORT

Date:

September 3, 2020

To:

West Valley Solid Waste Management Authority Board

From:

Executive Director

Subject:

Authorize Approval of Disposal & Processing Agreement or Direct Staff to
Begin an RFP Process for These Services

RECOMMENDED ACTION
Authorize the Executive Director to execute a Disposal and Organics Processing
Agreement with Waste Management in substantially the form attached to this agenda
report, subject to final review and incorporation of non-substantive changes by
Authority Legal Counsel.
DISCUSSION
The Authority and Waste Management have a current agreement for landfill disposal,
residential green waste processing, and C&D processing services. These materials are
delivered to the Guadalupe Landfill where they are managed by Waste Management,
with the exception that the green waste is transferred to a composter (Keith Day
Company). That agreement expires at the end of December 2021.
Starting in April 2019, Authority staff and the Ad Hoc Committee have worked to plan
for, draft, and negotiate a replacement for these critical contract services. The Board of
Directors directed staff to negotiate with Waste Management first. This was done on the
basis that Waste Management should be able to provide the most cost-effective solution.
This is due to their location and the relative savings associated with the collection
contractor (West Valley Collection & Recycling) delivering materials to a location near
the service area. Staff has presented regular updates at each quarterly Board Meeting. At
the May Board meeting, staff reported that the negotiations were nearing conclusion,
but that if they were not concluded, staff would present an option to the Board to
conduct an RFP.
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The most significant change in this new contract is the need to implement the
requirements of SB 1383 which includes adding food waste to the green waste collection
program, implementing new contamination management procedures, achieving
compost product quality standards, recordkeeping, and reporting requirements. These
new requirements have increased the costs to provide the required services. While the
rate proposed by Waste Management for mixed organics (food scraps placed in the green
waste) is better than any reference pricing that HF&H was aware of, it represents a $34.95
per ton increase over the current rate for composting of green waste without food.
Staff has reached agreement with Waste Management on a proposed agreement which
is attached hereto. In addition to a number of other concessions, Waste Management
offered an additional $0.90 per ton reduction to their disposal pricing. With that
reduction, Staff believes that the tip fees proposed by Waste Management, combined
with the collection costs associated with delivering to alternate facilities, represent a
good value to the ratepayers compared to other benchmarks we have from other recent
competitive processes.
Per Ton Rates
MSW Disposal
Organics
C&D

Current Rates
(July 2020)
$48.46
$43.56
$52.09

Est. Adjustment
@ 3% CPI
(July 2021)
$49.36
$44.89
$53.68

Proposed Rate
(July 2022)
$54.50
$79.84
$60.38

Change
$5.14 (10%)
$34.95 (78%)
$6.70 (12%)

One of the major concerns that was reported at the May 2020 Authority Board Meeting
related to Waste Management’s willingness to agree that SB 1383 would not represent a
change in law. Staff’s position is that the regulations are available today in draft form
and that the parties could rely upon that draft as the basis for understanding the
requirements placed on the contractor. Waste Management was concerned about
agreeing to the rules and having them change (either before they are final regulations or
in future regulatory interpretation) in ways that would significantly increase their costs.
The proposed agreement includes Waste Management’s commitment to the
requirements of the April 2020 draft of the SB 1383 regulations. Any changes from that
draft to the final regulations would represent a change in law and the impact of any cost
increases would be relative to the requirements of the April 2020 draft. Staff believes this
is a reasonable outcome and allocation of risk, but does create some greater exposure to
a future extraordinary cost claim than was intended at the outset of this process.
While staff recommends approving the agreement with Waste Management, staff
recognizes that these price increases are greater than a normal CPI increase. The Board
has previously expressed some interest in potentially going to an RFP process if the
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prices and business terms resulting from a sole-source negotiation were not acceptable.
As such, this item has been drafted in a way to permit the Board to direct staff to issue
an RFP rather than entering into the proposed agreement with Waste Management. That
draft RFP is attached here for the Board’s consideration.
FISCAL IMPACT
This contract creates no obligation on the general fund of the Authority, therefore there
is no direct fiscal impact to the Authority for this item.
The impact to ratepayers resulting from the increased disposal and organics processing
rates is an increase of approximately 2%-3% ($0.47 - $2.80/month) for residential
customers and 3%-5% for businesses. The range of impacts depends on the size of
container and frequency of collection that the customer subscribes to. These increases
would be part of the rate setting process for the rates effective July 1, 2021.
RECOMMENDATION
I recommend the Board Authorize the Executive Director to execute a Disposal and
Organics Processing Agreement with Waste Management in substantially the form
attached to this agenda report, subject to final review and incorporation of nonsubstantive changes by Authority Legal Counsel.

DOCUMENTS ATTACHED
1. Proposed Disposal and Organics Processing Agreement between West Valley
Solid Waste Management Authority and Waste Management
2. Draft Request for Proposals for Disposal and Organics Processing Services

Marva M. Sheehan
Executive Director
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AGREEMENT
BETWEEN
WEST VALLEY SOLID WASTE MANAGEMENT AUTHORITY
AND
USA WASTE OF CALIFORNIA, INC. D/B/A WASTE MANAGEMENT OF
SOUTH BAY
FOR
DISPOSAL OF SOLID WASTE, AND TRANSPORT AND PROCESSING
OF MIXED ORGANICS, SOURCE-SEPARATED ORGANICS, AND
CONSTRUCTION AND DEMOLITION DEBRIS

August 26, 2020

WVSWMA/WM of South Bay
Disposal & Processing Agreement
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RECITALS
THIS AGREEMENT is made and entered into as of _________________, 2020, by and between the West
Valley Solid Waste Management Authority of Santa Clara County, California, a joint powers authority
organized under the laws of the State of California (hereinafter "Authority"), and USA Waste of California,
Inc. d/b/a Waste Management of South Bay, (hereinafter referred to as the "Contractor"). Authority and
Contractor shall be referred to collectively as the “Parties”.
This Agreement is entered into with reference to the following facts and circumstances:
WHEREAS, this Agreement supersedes all previous agreements and amendments related to disposal,
processing, and transport; including the Agreement “Original Agreement” entered into as of December
14, 2005, by and between The West Valley Solid Waste Management Authority, a joint powers authority
organized under the laws of the State of California (hereinafter "Authority") and GUADALUPE RUBBISH
DISPOSAL COMPANY, INC., a California corporation (hereinafter “Disposal Company”).
WHEREAS, Authority desires to make adequate provision for the final disposition of Solid Waste and the
diversion from landfill Disposal of Yard Waste and Construction and Demolition Debris collected within its
incorporated limits to protect the public health, safety and well-being;
WHEREAS, Authority was established by the cities of Campbell, Monte Sereno, Saratoga, and Town of Los
Gatos, pursuant to the provisions of the Joint Exercise of Powers Act (Title 1, Division 7, Article1, Section
6500 et seq. of the California Government Code) to arrange for and manage the waste reduction,
collection, reuse, Disposal, recycling and diversion from landfill Disposal of Solid Waste originating in the
participating municipalities
WHEREAS, Contractor owns and operates a waste Disposal Facility known as the Guadalupe Landfill
located in the City of San Jose, California;
WHEREAS, the Board of Directors of the Authority has found and determined that the public health, safety
and well-being of the Authority will be preserved and protected by the execution of this Agreement, by
ensuring the availability of a suitable site for the Disposal of Solid Waste and Residue on a long-term basis.
WHEREAS; the Legislature of the State of California, by enactment of the California Integrated Waste
Management Act of 1989 (AB 939) (California Public Resources Code Section 40000 et seq.), and various
ensuing legislation, has declared that it is in the public interest to authorize and require local agencies to
make adequate provisions for Solid Waste Collection within their jurisdiction;
WHEREAS; the State of California has found and declared that the amount of refuse generated in
California, coupled with diminishing Disposal capacity and potential adverse environmental impacts from
landfilling and the need to conserve natural resources, have created an urgent need for State and local
agencies to enact and implement an aggressive integrated waste management program. The State has,
through enactment of the AB 939, AB 341, AB 1826, AB 1594, SB 1016 and SB 1383, and other related
legislation directed the responsible State agency, and all local agencies, to promote Diversion and to
maximize the use of feasible waste reduction, re-use, Recycling, and Composting options in order to
reduce the amount of refuse that must be Disposed;
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WHEREAS; pursuant to California Public Resources Code Section 40059(a)(2), the Authority has
determined that the public health, safety, and well-being require that an exclusive right be awarded to a
qualified Contractor to provide for the processing of Solid Waste, Organic Materials, and C&D, and other
services related to meeting the Authority’s integrated waste management goals;
WHEREAS; the Authority further declares its intent to approve and maintain reasonable Maximum Rates
for the Processing, Composting, and/or Disposal of Solid Waste, Organic Materials, and C&D; and,
WHEREAS; the Authority has determined that Contractor, by demonstrated experience, reputation and
capacity, and demonstrated ability to accept all governmentally-mandated responsibilities associated
with operations, Closure and Post-Closure of such facilities, is qualified to provide for the Acceptance of
Materials, Processing, Transport, and Disposal of such material at Approved Facilities; and, therefore,
desires that Contractor be engaged to perform such services on the basis set forth in this Agreement.
WHEREAS; the Authority and Contractor have attempted to address conditions affecting their
performance of services under this Agreement but recognize that reasonably unanticipated conditions
may occur during the Term of this Agreement that will require the Parties to meet and confer to
reasonably respond to such changed conditions;
WHEREAS, AUTHORITY AND CONTRACTOR have negotiated the following terms and conditions;
AGREEMENT
NOW, THEREFORE, in consideration of the mutual promises, covenants, and conditions contained in this
Agreement and for other good and valuable consideration, the Parties agree as follows:
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ARTICLE 1. GRANT AND ACCEPTANCE OF AGREEMENT
1.1

Grant and Acceptance of Agreement

Through this Agreement, the Authority grants to Contractor the right and privilege to dispose of Solid
Waste, and to Transport and Process Mixed Organic Waste that is Collected in the Service Area by the
Franchised Collector and that is delivered by the Franchised Collector with the Authority’s intention of
Disposal, Processing, and Transportation. This Agreement and scope shall be interpreted to be consistent
with local, state and federal laws, now and during the term of this Agreement, If the ability of the Authority
to lawfully contract for the scope of services in a manner consistent with all provisions as specifically set
forth herein, is limited due to current and developing local, state, and federal laws, regulations, or judicial
interpretations; Contractor agrees that the scope of the Agreement will be limited to those services and
materials which may be lawfully provided for under this Agreement, and that the Authority shall not be
responsible for any lost profits or losses claimed by Contractor that arise out of limitations to the scope
or provisions of the Agreement set forth herein. In such an event, it shall be the responsibility of
Contractor to minimize the financial impact to other services being provided as much as possible and the
Contractor may meet and confer and may petition for a Rate adjustment pursuant to Section 8.5.

1.2

Reserved

1.3

Obligations of Both Parties

In addition to the specific performance required under the Agreement:
A.

Contractor shall use its reasonable commercial efforts to enforce its rights under this Agreement by
the Contractor’s identification and documentation of violations of the Agreement by third parties.

B.

Contractor and Authority shall provide timely notice to the other Party of a failure or perceived
failure to perform any obligations under this Agreement, and each shall have access to information
demonstrating the Party’s failure or perceived failure to perform.

C.

Contractor and Authority shall provide timely access to the Authority Contract Manager and the
Contractor’s designated representative as applicable, and complete and timely responses to
requests of the other Party.

D.

Contractor and Authority shall provide timely notice of matters which may affect either Party’s
ability to perform under the Agreement.

1.4

Authority Obligations

Authority obligations are limited to the following.
A.

Provide for Delivery of Solid Waste. The Authority shall, at all times, direct all Solid Waste that is
Collected in the Service Area by the Franchised Collector, and that is intended by the Authority for
Disposal to be Delivered to the Approved Disposal Facility.

B.

Provide for Delivery of Organics (Mixed and Source-Separated). The Authority shall, at all times,
direct all Organic Material that is collected in the Service Area by the Franchised Collector, and that
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is intended by the Authority for processing and/or transport for processing, to be delivered to the
Approved Facility.
C.

Provide for Delivery of Construction & Demolition Debris. The Authority shall, at all times, direct
all Construction and Demolition Material that is collected in the Service Area by the Franchised
Collector, and that is intended by the Authority for processing and/or transport for processing, to
be delivered to the Approved Facility.

D.

Excluded Waste. The Authority shall direct its Franchised Collector to implement an Excluded
Waste screening, identification, and prevention protocol. Authority shall prohibit its Franchised
Collector from knowingly delivering Excluded Waste to the Approved Disposal Facility.

E.

Adjustment of Per-Ton Rates. The Authority shall ensure that Contractor’s Per-Ton Rates are
adjusted as provided in Article 8.
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ARTICLE 2. TERM OF AGREEMENT
2.1

Term and Option to Extend

The Term of this Agreement shall commence January 1, 2022 (Commencement Date) and continue in full
force for a period of fifteen (15) years, through and including December 31, 2036, unless the Agreement
is extended in accordance with this Section or terminated pursuant to Section 10.2. Beginning with the
Effective Date, Contractor shall perform all activities necessary to ensure it can provide the full services
required by this Agreement on the Commencement Date.
No less than eighteen (18) months prior to the end of the Term, the Parties shall meet and confer
regarding mutual interest in extending the Term for one (1) five (5) year period. The Parties shall finalize
execution of the extension no less than one (1) year prior to the end of the Term.

2.2

Conditions to Effectiveness of Agreement

The obligation of Authority to permit this Agreement to become effective and to perform its undertakings
provided for in this Agreement is subject to the satisfaction of all the conditions below, each of which may
be waived, in written form, in whole or in part by Authority.
A.

Accuracy of Representations. The Contractor’s representations and warranties made in Article 11
of this Agreement are true and correct on and as of the Effective Date.

B.

Furnishings of Insurance and Performance Bond. Contractor has furnished evidence of the
insurance and performance bond required by Article 9 that is satisfactory to the Authority.

C.

Absence of Litigation. To the best of Contractor's knowledge, after reasonable investigation, there
is no action, suit, proceeding or investigation, at law or in equity, before or by any court or
governmental authority, commission, board, agency or instrumentality decided, pending or
threatened against Contractor wherein an unfavorable decision, ruling or finding, in any single case
or in the aggregate, would:

D.

1.

Materially adversely affect the performance by Contractor of its obligations hereunder;

2.

Adversely affect the validity or enforceability of this Agreement; or,

3.

Have a material adverse effect on the financial condition of Contractor, or any surety or entity
guaranteeing Contractor's performance under this Agreement.

Permits Furnished. Contractor has provided Authority with copies of all permits necessary for
operation of the Approved Facility owned or operated by Contractor or Subcontractor for use under
the terms of this Agreement.
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ARTICLE 3. SCOPE OF AGREEMENT
3.1.

Summary Scope of Services

The Contractor shall be responsible for the following:
A.

Acceptance and Disposal of Solid Waste generated in the Authority service area and placed by
Generator for Collection.

B.

Acceptance and Processing of Mixed Organic Waste and Source-Separated Green Waste generated
in the Authority service area and placed by Generator for Collection.

C.

Marketing the products resulting from Processing of Mixed Organic Waste, Source-Separated Green
Waste, and Construction and Demolition Debris (to the extent Construction and Demolition Debris
is processed).

D.

Transport to an Approved Facility owned by Contractor or Subcontractors.

E.

Performing all other services required by this Agreement including, but not limited to, record
keeping and reporting pursuant to Article 6.

F.

Furnishing all labor, supervision, equipment, materials, supplies, and all other items and services
necessary to perform its obligations under this Agreement.

G.

Obtaining and maintaining all permits and regulatory approvals necessary to perform the services
specified in the Agreement.

H.

Paying all expenses related to provision of services required by this Agreement including, but not
limited to, taxes, regulatory fees, Authority fees, and utilities, and closure and post-closure of the
Approved Disposal Facility.

I.

Receiving proceeds from the Per-Ton Rates as the only compensation for provision of services under
this Agreement.

J.

Performing or providing all services necessary to fulfil obligations specified in this Agreement at all
times in accordance with Applicable Laws and the specified requirements of this Agreement.

K.

Performing or providing all services specified in this Agreement at all times in accordance with best
industry practices with due diligence.

L.

Processing and marketing of the following materials Collected in the Authority by Contractor:

M.

1.

Mixed Organic Waste

2.

Source-Separated Green Waste

On-Call Contamination Monitoring Waste Evaluations.
1.

Authority may upon thirty (30) days’ notice require Contractor to conduct contamination
monitoring waste evaluations as described in this Section 3.1.M. If the Authority directs
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Contractor to conduct SB 1383-compliant contamination monitoring waste evaluations,
Contractor and Contract Manager shall meet and confer to determine waste evaluation
methodologies and procedures as described in 14 CCR Sections 18984.5.c and 18998.1 of the
April 2020 draft SB 1383 regulations, and unit price compensation pursuant to Article 8 and
Exhibit G. Waste evaluation methodologies and procedures shall be approved by the
Authority prior to implementation by Contractor.
If the Authority directs Contractor to conduct SB 1383-compliant contamination monitoring
waste evaluations, Contractor shall assess the presence of Prohibited Container
Contaminants in Solid Waste and Mixed Organic Waste received at the Approved Disposal
Facility as described in 14 CCR Sections 18984.5.c and 18998.1 of the April 2020 draft SB 1383
regulations. Contractor may, upon Authority approval, engage a third-party Subcontractor
to conduct contamination monitoring waste evaluations. In such case(s), Contractor shall be
solely responsible for managing such third-party Subcontractors, overseeing analysis, and
providing reports to the Authority that include results from the contamination monitoring
waste evaluations.
Alternatively, the Authority may engage a third-party designee to conduct contamination
monitoring waste evaluations at the Approved Disposal Facility. In the event the Authority
directs Contractor or a third-party designee to conduct contamination monitoring waste
evaluations, Contractor shall, at a minimum, provide a physical area on the landfill working
face to be used by Contractor, Contractor’s designee, and/or the Authority’s designee;
provide at least one piece of heavy equipment, such as front-end loader vehicle, and a vehicle
operator; provide necessary traffic controls to ensure safety of crews conducting waste
evaluations, and Dispose of samples and remaining waste. Contamination monitoring waste
evaluations shall not occur on Holidays or weekends. Contractor will be compensated for the
above pursuant to Article 8 and Exhibit G.
2.

Recordkeeping and Reporting. Upon Authority’s request, Contractor shall provide any and all
records and/or reports related specifically to the use of Facilities relied upon by Contractor
for performance under this Agreement that have been provided to other governmental
agencies, including but not necessarily limited to: the City of San Jose, County of Santa Clara,
County of Alameda, Regional Water Quality Board, Air Quality Management District, or
CalRecycle, unless such records, are the subject of litigation disclosure or confidentiality
agreements, or where disclosure is limited or prohibited in accordance with state or local
privacy laws.

3.

Notice of Evaluations. Contractor shall schedule such waste evaluations during normal
working hours. Contractor shall provide Authority notice of its intent to conduct evaluations
at the Approved Facility(ies) at least thirty (30) days in advance of the evaluations.

4.

Right to Observe. Contractor acknowledges that, upon request, a representative of the
Authority and/or CalRecycle may oversee its next scheduled sampling and evaluation of any
of the evaluations conducted at the Approved Disposal Facility as described in this Section
and Section 4.12.1.

The enumeration and specification of particular aspects of service, labor, or equipment
requirements shall not relieve Contractor of the duty to perform all other tasks and activities
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necessary to fulfill its obligations under this Agreement, regardless of whether such requirements
are enumerated elsewhere in the Agreement, unless excused in accordance with Section 10.7.

3.2

Limitations to Scope

The scope of this Agreement does not include Acceptance or Disposal of the following:
A.

Solid Waste generated in the Authority which is not Collected by the Authority or its Franchised
Collector.

B.

Solid Waste generated outside of the Authority.

C.

E-Waste, Universal Waste, Hazardous Waste and sharps Collected by the Franchised Collector under
the terms of its agreement with the Authority.

D.

Other material Collected by the Franchised Collector but excluded from the definition of Solid
Waste, Mixed Organic Waste, Source-Separated Green Waste, or C&D.

E.

Construction and Demolition Debris which is removed from any Premises by employees of the
Construction or Demolition Company or the Franchise Collector so long as the material is taken to
a processing facility which guarantees a higher diversion rate than the designated “Approved
Disposal Facility”

3.3

Use of Approved Disposal Facility

The Contractor, without constraint and as a free-market business decision in accepting this Agreement,
agrees to use an Approved Facility for the purposes of Disposing of all Solid Waste Collected in the
Authority and the Approved Facility for purposes of Processing of all Mixed Organic Waste Collected in
the Authority. Such decision by Contractor in no way constitutes a restraint of trade notwithstanding any
Change in Law regarding flow control limitations or any definition thereof. Contractor shall maintain
accurate records of the quantities of all Materials Delivered to and Accepted at an Approved Facility and
will cooperate with the Authority and any regulatory authority in any audits or investigations of such
quantities.

3.4

Capacity Assurance

Contractor warrants that as of the Commencement Date it has sufficient capacity at the Approved
Disposal Facility to Dispose of all Delivered Materials Delivered by the Franchised Collector as intended
for Disposal throughout the Term, and that it shall maintain that capacity through the Term.
If at any time during the Term or an extension Contractor fails to provide the capacity needed to fulfill its
obligations under this Agreement at either the Approved Disposal Facility and at the Approved Alternative
Disposal Facility, the Authority may assess Liquidated Damages for each Ton of the Authority’s Solid Waste
that the Contractor does not accept in accordance with Section 10.6.B.

3.5

No Limitation on Authority Diversion Programs

The Authority maintains programs to reduce the amount of waste intended for Disposal. It is the
Authority’s intent to continue to improve, develop, and enhance existing programs as well as to
implement new programs and services throughout the Term as it deems necessary to meet or exceed
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mandated Diversion program requirements and goals established by AB 939 and subsequent federal,
State, County or local legislation including, but not limited to the State seventy-five percent (75%)
recycling goal established in AB 341, the programmatic requirements of AB 1826, and the requirements
of SB 1383. Contractor acknowledges that the characterization and quantity of materials Delivered to the
Approved Disposal Facility will change over the Term and may over time be significantly different than
that as of the Commencement Date of the Agreement but the obligation of Contractor to accept the
material will continue for the Term of the Agreement so long as it conforms to the definitions and
requirements of this Agreement.
Nothing in this Agreement shall prevent, penalize, or impede, in any manner, the Authority from
continuing programs, altering programs, or developing new programs that have the effect of reducing or
increasing the amount of Solid Waste Collected and Delivered to the Approved Disposal Facility by the
Franchised Collector, including Processing of Collected Solid Waste in lieu of Delivery for Disposal.
However, in the event Authority directs Processing of Solid Waste by a third party for purposes of
Diverting recoverable elements thereof, instead of Delivery for Disposal, Authority shall cause the third
party to Deliver to the Approved Disposal Facility a tonnage of material (“Residue”) for Disposal equivalent
to the non-recovered fraction of the Processed Solid Waste. The Authority will provide documentation to
Contractor to evidence that equivalent tons of all Residue from the Processed Solid Waste are delivered
to an Approved Facility.

3.6

No Tonnage Obligation; Only Compensation

A.

No Tonnage Obligation. This Agreement neither expresses nor implies Authority’s commitment to
cause Delivery of any minimum tonnage of Solid Waste, Mixed Organic Waste, or Construction &
Demolition Debris to the Approved Facilities or Alternative Facilities, or corresponding
compensation for undelivered minimum tonnages in the form of “put-or-pay” payments.

B.

Only Compensation. The then-current Per-Ton Rates as provided in Article 8 and as applicable to
each Material type, as adjusted, shall be the only form of compensation due Contractor for services
provided under this Agreement. Per-Ton Rates shall not be adjusted for any changes in the
characterization of, quantity of, or other changes to any and all Material it receives. Nor shall any
action, or lack of action by the Authority regarding the availability of Material provide Contractor
the opportunity for an adjustment to the Maximum Rates.

3.7

Subcontracting

Contractor shall not engage any Subcontractors without the prior written consent of the Authority’s
Contract Manager, which can be withheld in the reasonable discretion of the Authority’s Contract
Manager. As of the Effective Date of this Agreement, Authority has approved the Approved Facilities. If
the Contractor plans to engage other Affiliate or related party entities in the provision of services,
Contractor shall obtain written approval from the Authority’s Contract Manager thirty (30) days prior to
its plans to use party. Contractor shall submit written request to the Authority seeking approval of other
Affiliate or related party entities. Such request shall include a description of its plans, name and
qualifications of party, and an explanation of any potential impacts related to the quality, timeliness, or
cost of providing services under this Agreement. All requests will be considered by the Authority’s
Contract Manager and can be granted or denied in the reasonable discretion of the Authority’s Contract
Manager.
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3.8

Transfer of Ownership and Responsibility for Delivered Material

Once the Solid Waste, Mixed Organic Waste, or Construction & Demolition Debris is Delivered by the
Franchised Collector and Accepted by Contractor at the Approved Facility, full ownership and the right to
possession of the Material shall transfer to the Contractor. All benefits and liabilities resulting from
ownership and possession of the Material shall accrue to Contractor except as provided in Section 3.11.
Responsibility for Excluded Waste that has been Accepted by the Contractor shall remain with the
Contractor or Collection Franchisee as provided in Section 5.3.

3.9

Authority Contract Manager

The Authority has designated the Authority’s Contract Manager, to be responsible for monitoring and
administration of this Agreement. Contractor shall meet and confer with the Authority’s Contract
Manager to resolve differences of interpretation and implement and execute the requirements of this
Agreement in an efficient, effective, manner that is consistent with the stated objectives of this
Agreement.
From time to time the Authority’s Contract Manager may designate other agents of the Authority,
including staff of member agencies, to work with Contractor on specific matters. In such cases, those
individuals should be considered designates of the Authority Contract Manager for those matters to which
they have been engaged. Such designates shall be afforded all of the rights and access granted thereto. In
the event of a dispute between the Authority’s Contract Manager’s designate and Contractor, the
Authority Contract Manager’s determination shall be conclusive.
In the event of dispute between the Authority Contract Manager and the Contractor regarding the
interpretation of or the performance of services under this Agreement, the Authority Contract Manager’s
determination shall be conclusive except where such determination results in a material impact to the
Contractor’s revenue and/or cost of operations. In the event of such material impact to the Contractor,
Contractor may appeal the determination of the Authority Contract Manager to the Authority Board of
Directors, whose determination shall be conclusive. For the purposes of this Section, “material impact” is
an amount equal to or greater than one-quarter (1/4) of one (1) percent of Contractor’s annual Gross
Receipts under this Agreement. Should Contractor disagree with a determination of the Authority
Contract Manager or Authority Board of Directors, it shall have the right to present its claim in a court of
competent jurisdiction.

3.10

Cooperation with the Authority

The Contractor shall with no added compensation cooperate with the Authority, its agent, and/or Santa
Clara County and/or its agent, or any State regulatory authority and/or its agent if the Authority or County
or State regulatory authority seek to collect data, perform field work, and/or evaluate and monitor
Diversion program results through Material characterizations, providing reasonably requested data,
allowing visits to the Approved Facility, and allowing use of Contractor-designated areas of the Approved
Facility as needed to perform Material characterizations. To the extent such cooperation requires
additional temporary or permanent Contractor employee positions or equipment or is otherwise
contemplated in the rate schedule in Exhibit G, Contractor will be reimbursed by Authority
Contractor shall also cooperate with the Authority and/or County or State regulatory authority by
providing requested data and review and otherwise assisting with any Recycling and Disposal Reporting
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System (AB 901) Investigations or Origin Report Studies by providing documentation deemed reasonably
necessary by the Authority Contract Manager, the County or State regulatory authority.

3.11

Reserved

3.12

Authority-Directed Changes to Scope

Authority may meet and confer with Contractor to establish the scope of any additional services or
modification to existing services provided under this Agreement, which may include a change in an
Approved Facility, and/or use of affiliated or third-party facilities upon Authority direction. In such case,
Contractor shall present, within thirty (30) calendar days of Authority’s request, a written proposal to
provide such modified or additional services.
Authority shall review the Contractor’s proposal for the change in scope of services. Authority and
Contractor may meet and confer to negotiate Contractor’s proposed revisions and costs and shall amend
this Agreement, as appropriate, to reflect the mutually agreed-upon changes in scope.

3.13

SB 1383 Requirements

Contractor’s performance of services described in this Agreement shall be performed in accordance with
those provisions of the April 2020 draft SB 1383 regulations which specifically pertain to Contractor’s
Disposal and Processing services under this Agreement and which does not pertain solely to services
provided by the Franchised Collector or programs operated by the Authority. Any changes to Contractor’s
obligations resulting from changes to the April 2020 draft of SB 1383 regulations will be considered a
change in Applicable Law, for which the provisions of Section 8.5 would apply.

ARTICLE 4. DIRECT SERVICES
4.1

General

Contractor shall perform the services described in this Article 4. Failure of Agreement to specifically
require an act necessary to perform the service does not relieve Contractor of its obligation to perform
such act. To the extent any of the services specified in Article 4 are provided by Authority-approved
Subcontractor, the requirements of Article 4 shall pertain. The work to be done by Contractor pursuant
to this Agreement shall include, but not be limited to, the furnishing of all labor, supervision, equipment,
materials, supplies, and all other items necessary to perform the services required. The enumeration of,
and specification of requirements for, particular items of labor or equipment shall not relieve Contractor
of the duty to furnish all others, as may be required, whether enumerated elsewhere in the Agreement
or not.

4.2.

Processing

Contractor shall accept, weigh, process, and/or transport the following material which shall be collected
and delivered to Contractor from Franchise Collector, whether in a truck with a single compartment and
material, or in a truck with multiple compartments containing multiple types of materials.
A.

Mixed Organic Waste Processing. Contractor shall accept Mixed Organic Waste Delivered by
Franchise Collector. Contractor shall Process, and/or Transport all Mixed Organic Waste to an
Approved Facility for Processing. Contractor shall at all times Process Mixed Organic Waste in a
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manner consistent with the requirements of Title 14, including but not limited to the compost
product quality standards. Contractor shall be responsible for marketing Compost, mulch, or other
materials produced from Mixed Organic Waste.
B.

Reserved

C.

Construction & Demolition: Contractor shall accept and Process Construction and Demolition
Debris delivered by Franchise Collector to an Approved Facility. The Parties understand that
Contractor’s Processing approach for Construction and Demolition Debris involves recovering
materials of value (e.g. metals) via manual and light mechanical means and then shredding or
screening the remainder of the materials to be used as ADC or residue for disposal.
At any time during the Term the Authority may at its sole discretion direct the Franchised Collector
to deliver Construction and Demolition Debris to facility(ies) other than the Approved Disposal
Facility and such redirection shall not constitute a breach of contract by the Authority nor entitle
Contractor to any additional compensation.

D.

SB 1383 Processing Requirements. The requirements of SB 1383 which pertain to Contractor’s
services, and the requirements below in this subsection D, shall only apply if and when such
regulations are approved by the State and become effective.
1.

Separate Handling Requirements.
As described in 14 CCR Section 17409.5.6, Contractor shall keep Mixed Organic Waste and
C&D separate from each other and separate from other Solid Waste streams. Contractor shall
Process the material types separately from each other and separately from other streams.
The same material type from multiple routes or jurisdictions may be Processed together.

2.

Mixed Organic Waste Processing Facilities.
The Approved Processing Facility(ies) and the Approved Alternate Processing Facility(ies) shall
be responsible for preparing materials for Processing, which shall include but is not
necessarily limited to, attempted manual removal of visible physical contaminants such as
plastic, glass, metal, and chemicals that are within some container prior to size reduction. The
parties assume that Contractor’s activities at the Guadalupe Landfill will be considered
Transferring and not Processing for purposes of this Agreement or Applicable Law.
In Processing Mixed Organic Waste and as described in 14 CCR Section 18982(a)(14.5) of the
April 2020 draft SB1383 regulations, Contractor shall meet or exceed an annual average
recovery rate of fifty (50) percent between January 1, 2022 and December 31, 2024 and
seventy-five (75) percent on and after January 1, 2025, assuming Annual Inbound
Contamination percentage (defined in Section 4.2.E) is equal to or lower than 3% (if not, the
recovery rate requirements in this paragraph shall not apply). Contractor shall determine the
annual average content recovery rate pursuant to 14 CCR 18815.5(f) of the April 2020 draft
SB1383 regulations and shall provide results to the Authority in accordance with Exhibit B.
In Processing Mixed Organic Waste, and as described in 14 CCR Section 17409.5.8 of the April
2020 draft SB1383 regulations, Contractor’s shall only send offsite that material recovered
after Processing from the Mixed Organic Waste stream that meets the following
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requirements: (1) On and after January 1, 2022, materials with no more than twenty (20)
percent of Incompatible Material by weight; and (2) On and after January 1, 2024, materials
with no more than ten (10) percent of Incompatible Material by weight to the destination,
assuming the Annual Inbound Contamination percentage is equal to or lower than 3% (if not,
the Incompatible Material limit in the paragraph shall not apply). Contractor shall provide
results to the Authority in accordance with Exhibit B.
As described in 14 CCR Section 17867.a.16, Section 17869.e, and Section 18815.7.f of the April
2020 draft SB1383 regulations, Contractor’s Approved Processing Facility(ies) and Approved
Alternate Processing Facility(ies) shall determine and report to the State the quarterly the
percentage of Organic Materials contained in materials Disposed. In accordance with Section
6.4, Contractor shall submit a copy of such reports to the Authority within fifteen (15) days of
submittal to the State.
If Contractor is unable to achieve performance levels as described in this Section 4.2.D.2,
Contractor shall provide written notice to the Authority, documenting the factors that are
under the Contractor’s control that result in Contractor’s inability to achieve these
performance levels, and suggested steps to improve performance. Contractor shall provide
such notice to the Authority within two (2) Business Days of determining such performance
standards are not achievable. The Parties shall meet and confer to discuss Contractor
submittal. However, the request to meet and confer does not relieve Contractor of the
obligation to continue to comply with all applicable provisions of this Agreement in taking all
necessary steps to meet the performance levels, subject to an adjustment in compensation
should Contractor demonstrate the need to incur significant added cost due to modification
of existing equipment, purchase of new equipment, or the addition of one or more full-time
equivalent staff positions, as provided in Article 8. It is the Authority’s expectation that
Contractor will meet increased labor needs equal to less than a full-time equivalent position
using existing staff, with overtime as necessary. In reviewing Contractor’s submittal, Authority
may, among other actions, require that at no cost to the Authority, Contractor conduct and
provide Authority-specific Mixed Organic Waste Processing composition data for Mixed
Organic Materials from material sent to landfill.
In the event that “overs” include appreciable quantities of Mixed Organic Waste, as
determined by a visual assessment conducted by the Authority’s staff or agents, the Approved
Alternate Processing Facility(ies) shall revise their process to ensure that overs will be reprocessed. The only exception to this is if the “overs” contain appreciable quantities of
contaminants that make it technically infeasible to re-process. Contractor shall not be
required to reprocess “overs” more than one additional time.
3.

Organic Materials as ADC or AIC
Contractor’s Approved Processing Facility(ies) and Approved Alternative Processing
Facility(ies) shall recover Mixed Organic Waste for Diversion in a manner that does not result
in the use of such materials or their resultant products being used as Alternative Daily Cover
(ADC), Alternative Intermediate Cover (AIC), or Landfill Disposal, except regarding residue and
overs.

4.

Compostable Plastics and Plastic Bags.
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Compostable Plastics. Pursuant to Section 18994.2 of the April 2020 draft SB 1383
regulations, Contractor shall submit to the Authority annually written notification of whether
the Approved Facility(ies) has and will continue to have the capabilities to Process and recover
Compostable Plastics.
Plastic Bags. Pursuant to Title 14, Sections 18984.1 and 18994.2 of the California Code of
Regulations pursuant to the April 2020 draft SB 1383 regulations, Contractor shall submit to
the Authority annually written notification of whether the Approved Organic Waste
Processing Facility has and will continue to have the capabilities to Process and recover plastic
bags when it recovers Organic Waste.
5.

Quarantined Organic Waste
If approved by the Authority, the Contractor may Dispose of specific types of Organic
Materials that are subject to quarantine and meet the requirements described in 14 CCR
Section 18984.13(d) of the April 2020 draft SB1383 regulations for a period of time specified
by the Authority or until Authority provides notice that the quarantine has been removed and
directs Contractor to Transport the Mixed Organic Waste to the Approved Disposal Facility or
Approved Alternate Disposal Facility for Disposal.
In accordance with Section 6.4, the Contractor shall maintain records and submit reports
regarding compliance agreements for quarantined Organic Materials that are Disposed of
pursuant to this subsection.

E.

Contaminated Delivered Materials.
1.

Contaminated Loads. Deliveries of Mixed Organic Waste may contain no more than 3% nonMixed Organic Waste or any amount of Excluded Waste. Deliveries which exceed such limits
may be considered “Contaminated Loads” by the Approved Organics Transfer Facility.
Contractor may determine whether specific deliveries are Contaminated Loads based on
visual inspection, and in such event will photograph the material, notify the Authority by
email within one (1) Business Day (including digital photo, vehicle number, and time of
delivery), and separate such material for inspection by the Authority. Within one (1) Business
Day of Contractor’s email notice, Authority may notify Contractor by email that it wishes to
inspect a claimed Contaminated Load. In such event, Contractor will keep such materials
separate for the Authority to inspect. Contractor may dispose claimed Contaminated Loads
at the appropriate Rate for Landfill Disposal rather than the Rate for Mixed Organics
Processing if: (i) the Authority does not notify Contractor within one (1) Business Day of
Contractor’s email notice that it wishes to inspect the materials at issue, (ii) the Authority
does not inspect Contaminated Loads within one (1) Business Day of its email to Contractor
that it wishes to inspect, or (iii) the Authority agrees it is a Contaminated Load.

2.

Problematic Routes. Contractor may reject deliveries from a Franchised Contractor vehicle
prior to tipping if such vehicle or route consistently has Contaminated Loads. Before doing
so, the Contractor must (1) identify the vehicle or route number and day of the week that
includes consistently Contaminated Loads, (2) document at least five (5) incidents of
Contaminated Loads in the most recent ten weeks, (3) provide digital photos of each such
Contaminated Load, (4) provide a brief description of the contaminant materials and
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estimated amounts in such loads, and (5) have set aside the rejected loads and provided
notice to the Authority as described in Section 4.2.E.1. In such cases, the Contractor and
Authority agree to meet and confer with the Franchised Collector to resolve the physical
contamination levels in the route at issue.
3.

4.3

Chronic Contamination and Recovery Guarantees. In the event that the number of
contaminated loads of Mixed Organic Waste in a given calendar month exceeds 30% of the
total loads of Mixed Organic Waste received at the Approved Organics Transfer Facility, the
Contractor’s obligations related to the recovery rates and incompatible materials limits under
this Agreement shall be suspended until such time as the percentage of contaminated loads
to total loads is less than 30% for one full calendar month. In the event that the 30% limit is
exceeded at any time during the Term of this Agreement, the Contractor, Authority, and
Franchise Collector shall meet and confer to develop a plan to remedy the contamination
problems which may include, but are not necessarily limited to, identifying the sources of
contamination and utilizing education, non-collection, and/or penalties to affect behavior
change.

Disposal Operations

Contractor shall provide Disposal services at an Approved Facility in accordance with Applicable Laws and
regulations, best industry practice, due diligence and specification, and other requirements of this
Agreement. In addition, Contractor shall comply with the following service specifications:
A.

Operating, managing, and maintaining the Approved Facility including all buildings, scales, roads,
and utilities.

B.

Operating, managing and maintaining the Solid Waste fill areas, including the placement, burying,
and compaction of Solid Waste in the refuse fill areas; stockpiling, placement and compaction of
daily cover, intermediate cover, and final cover; management of fill operations with regard to fill
sequencing, side slopes configuration, and working face location and configuration.

C.

Providing and maintaining staffing levels and expertise as necessary or required to ensure safe and
lawful operation at all times, and as provided in Section 5.4.

D.

Providing, operating, and maintaining all equipment, rolling stock, and supplies necessary for
operations, Closure, Post-Closure, and environmental monitoring.

E.

Operating and maintaining the scale house and scale system and weighing Solid Waste Delivered by
Franchised Collector as specified in Section 4.4 of this Agreement.

F.

Ensuring that Franchised Collector vehicles can enter and leave the Approved Disposal Facility
property within the turnaround times specified in Section 5.2.

G.

Directing on-site traffic to appropriate unloading areas and providing a safe working environment
for Approved Disposal Facility users, visitors, and employees.

H.

Safely managing the Solid Waste Delivered to or Transported to the Approved Facility.
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I.

Implementing an Excluded Waste screening, identification, and prevention protocol as provided in
Section 5.3. Contractor shall not knowingly place Excluded Waste in the fill area of the Approved
Disposal Facility.

J.

Operating, maintaining, and managing liquids (“leachate”) and landfill gas management systems,
groundwater monitoring and management systems, storm water drainage and control systems,
treatment facilities, buildings, on-site roadways, utilities, and any other required Facility elements.

K.

Conducting required or prudent Closure and Post-Closure activities as provided in Section 5.8.
Arranging for Alternative Facilities in accordance with Section 5.9.

L.

Contractor may use Solid Waste for Beneficial Reuse in compliance with Applicable Law.

M.

Disposal of Mixed Organic Material is prohibited, except regarding material contained in residue
and for loads which exceed the permitted contamination level (i.e., 3% for Mixed Organic Material).
Mixed Organic Material may not be disposed of in lieu of recycling the material, except as provided
herein. If Contractor believes that it cannot divert the Organic Material from Disposal, then it shall
prepare a written request for approval to Dispose of such material. Such request shall contain the
basis for its belief, describe the Contractor’s efforts to arrange for the Diversion from Disposal of
such material, the period required for such Disposal, the incremental costs or cost savings resulting
from such Disposal, and any additional information supporting the Contractor’s request. The
Authority shall consider the Contractor’s request and inform Contractor in writing of its decision
within 30 calendar days of the date of its written request for approval; Authority will not
unreasonably withhold approval. If the Authority approves such request, any difference in the cost
of such Disposal compared to Diversion shall be adjusted in accordance with Article 7. Residue from
Processing and contaminated material is exempt from this provision and may be Disposed of under
the limited events specifically described in this Agreement and subject to noticing, where
applicable.

4.4

Vehicle Weighing

Contractor is solely responsible for ensuring accurate weighing of all materials entering and leaving the
Approved Facilities as described herein.
A.

Facility Scales. Contractor shall maintain State certified motor vehicle scales in accordance with
Applicable Law. All scales shall be linked to a centralized computer recording system at the
Approved Disposal Facility to record weights for all incoming and outgoing materials. Contractor
shall provide back-up generator(s) capable of supplying power to the scales in the event of a power
outage. Contractor shall promptly arrange for use of substitute portable scales should its usual
scales not be available for whatever reason. Pending substitution of portable scales, Contractor shall
as necessary estimate the tonnages of Material Delivered to the Approved Facility, on the basis of
Delivery vehicle volumes, tare weights, and/or other available facility weight records. These
estimates shall take the place of actual weights while scales are inoperable, and shall be identified
as estimates in electronic records and reporting. Contractor shall upon Authority request, weigh
and provide tare weights for Authority vehicles should Authority directly Deliver Material.

B.

Tare Weights for Franchise Collector Vehicles. Within thirty (30) Days prior to the Commencement
Date, Contractor shall coordinate with the Franchise Collector to ensure that all Collection vehicles
used by Franchise Collector to Deliver Material to the Approved Disposal Facility are weighed to
Page 16

Draft Final Agreement

WVSWMA/WM of South Bay
Disposal & Processing Agreement

determine unloaded (“tare”) weights. Contractor and Franchise Collector shall electronically record
the tare weight, identify vehicle as Franchise Collector owned, and provide a distinct vehicle
identification number for each vehicle. Contractor shall provide Authority with a report listing the
vehicle tare weight information upon request. Contractor shall promptly coordinate with Franchise
Collector to weigh additional or replacement Collection vehicles prior to Franchise Collector placing
them into service. Contractor shall check tare weights at least annually, or within fourteen (14) Days
of an Authority request, and shall re-tare vehicles immediately after any major maintenance service.
C.

Testing. Contractor shall test and calibrate all scales in accordance with Applicable Law, but at least
every twelve (12) months or upon Authority request.

D.

Records. Contractor shall maintain computerized scale records and reports that provide
information including date of receipt, inbound time, inbound and outbound weights of vehicles,
vehicle identification number, as further provided in Section 6.1. Contractor shall also maintain
computerized scale records and reports providing historical vehicle tare weights for each vehicle
and the date and location for each tare weight recorded.

E.

Upon-Request Reporting. If vehicle receiving and unloading operations are recorded on video
cameras at the Approved Facility, Contractor shall make those videos available for Authority review
during the Facility’s operating hours, upon request of the Authority, and shall provide the name of
the driver of any particular load if available.
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ARTICLE 5. STANDARD OF PERFORMANCE
5.1

Days and Hours of Operation

Contractor shall operate the Approved Facilities for the receipt of the Authority’s Material in accordance
with the days and hours of operation set forth below. At a minimum, Contractor shall provide for Material
Delivery Monday through Friday from 6 a.m. to 4 p.m. and 8 a.m. to 4 p.m. on Saturdays. Approved
Facilities are permitted from 6 a.m. to 6 p.m. Should the Authority or Contractor request the facility to be
open additional hours than current operating hours, Contractor shall accommodate the request provided
it is within the parameters of the permitted hours. Contractor may not reduce the hours or total number
of hours for Delivery of Authority’s Material without prior written approval of the Authority except for
reductions required by a change in a Permit subsequent to the Commencement Date in which case
Contractor shall make every effort to provide the Authority a minimum of sixty (60) Days written Notice
of such an anticipated modification.

5.2

Facility Turnaround Time Guaranty

Contractor shall maintain a maximum monthly average vehicle turnaround time of thirty (30) minutes for
Franchise Collector Delivery of Material to the Approved Facility. Maximum average vehicle turnaround
time shall be the elapsed time from vehicle entering a scale to leaving the Approved Facility property.
Delays caused by events beyond Contractor’s reasonable control will be excluded. Failure to meet this
Guaranty equates to Default of Contractors Performance Obligations under this Agreement. Contractor
shall have a twenty-four (24) hour period to cure this breach before Liquidated Damages will be assessed.
Each violation thereafter will be $100 per incident.

5.3
A.

Rejection of Excluded Waste
Inspection Program and Training. Contractor shall develop a load inspection program that includes
the following components:
(i) Personnel and training;
(ii) Load checking activities;
(iii) Management of materials; and,
(iv)Record keeping and emergency procedures. Contractor’s load checking personnel shall be
trained in:
a. Effects of Hazardous Substances on human health and the environment;
b. Identification of Prohibited Materials; and,
c. Emergency notification and response procedures.

B.

Inspection. Contractor shall use best industry practices to detect and reject Excluded Waste in a
uniform manner and shall not knowingly Accept Excluded Waste at the Approved Facility.
Contractor shall comply with the inspection procedure contained in its Permit requirements.
Contractor shall promptly modify that procedure to reflect any changes in Permits or Applicable
Law.
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C.

Excluded Waste Handling and Costs. Contractor shall arrange for or provide handling,
transportation, and delivery to a facility permitted in accordance with Applicable Law of all Excluded
Wastes detected at the Approved Facility. Contractor is solely responsible for making those
arrangements or provisions and for all costs thereof, subject to the remedies available under Section
5.3.D below.

D.

Detection Prior to Acceptance. If Contractor identifies Excluded Waste Delivered from the Service
Area to the Approved Facility by the Franchised Collector prior to Acceptance, Contractor shall
notify the Franchised Collector who shall collect, transport and recycle or dispose of that Excluded
Waste and/or remediate any contamination resulting at the Approved Facility from it at Franchised
Collector’s expense.

E.

Detection Following Acceptance. If Contractor identifies Excluded Waste Delivered from the
Service Area to the Approved Facility by the Franchised Collector following Acceptance, and is able
to verify such Excluded Waste was delivered by the Franchise Collector, Franchise Collector shall
collect, transport and recycle or dispose of that Excluded Waste and/or remediate any
contamination resulting at the Approved Facility at Franchise Collector’s expense.

5.4

Personnel

A.

General. Contractor shall furnish such qualified personnel as may be necessary to provide the
services required by this Agreement in a safe and efficient manner. Contractor shall designate at
least one (1) qualified employee as Authority’s primary point of contact with Contractor who is
principally responsible for Operations and resolution of service requests and complaints who shall
be available telephonically at all times Operations are taking place.

B.

Driver Qualifications. All drivers must have in effect a valid license, of the appropriate class, issued
by the California Department of Motor Vehicles. Contractor shall use the Class II California
Department of Motor Vehicles employer “Pull Notice Program” to monitor its drivers for safety.

C.

Safety Training. Contractor shall provide suitable operational and safety training consistent with
Applicable Law for all of its employees who operate vehicles or equipment at, or in conjunction with
the Approved Facility. Contractor shall train its employees to identify, and to not Accept Excluded
Waste. Upon the Authority Contract Manager’s request, Contractor shall provide, within two (2)
Business Days, a copy of its safety policy and safety training program, the name of its safety officer,
and the frequency of its trainings.

D.

Labor Agreements. Contractor shall be solely responsible for its labor arrangements. Any labor
agreements for staffing at the Approved Facility shall be included as Exhibit F and future
modification shall be submitted to the Authority. The Contractor shall, as applicable provide full
copies of the labor agreements including any and all amendments, extensions, renewals, or other
forms of modification.

E.

Subcontractor Obligations. Subcontractors shall be required to comply with the obligations stated
in this Section 5.4.
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5.5

Permits

A.

Securing Permits. Contractor is solely responsible for obtaining and maintaining, at Contractor’s
sole cost, all Permits required under Applicable Law to perform the services required by this
Agreement. Contractor shall provide Authority copies of Permits and all documents submitted in
application for said Permits for the Approved Facilities within ten (10) Days of Authority request. In
its monthly report or more frequently, as necessary, Contractor shall inform Authority of
Contractor’s status of securing the issuance, revision, modification, extension or renewal of Permits
including those at its Alternative Facilities. Contractor shall inform Authority at least fifteen (15)
days prior to application, of its intent to apply for any Permit authorized or required under
Applicable Law regarding services performed under this Agreement. Within ten (10) Days following
Authority’s request, Contractor shall provide the Authority with copies of any applications or other
correspondence that the Contractor submits in connection with securing Permits.

B.

Compliance with Permits. Contractor shall comply with all Permits or environmental documents,
including any mitigation measures related to the operation and maintenance of the Approved
Facility at no additional cost to the Authority. Contractor shall demonstrate compliance with the
terms and conditions of Permits within ten (10) Days of Authority request. Contractor shall provide
Authority with all documentation verifying compliance with Permit conditions that is provided to
the permitting authority at the same time such is provided to the permitting authority. Contractor
is solely responsible for paying any fines or penalties imposed for noncompliance with or violation
of Permits or failure to obtain Permits.

5.6

Safety

The Contractor shall conduct the operations of the Approved Facility in a safe manner, in accordance with
Applicable Law and the insurance requirements of Section 9.2. In particular, Contractor shall construct
and maintain all roads at the Approved Facility to which Franchise Collector Delivers Material as necessary
and required for such vehicles to safely and efficiently access and use the Approved Facility. Contractor
shall direct on-site traffic to appropriate unloading areas and provide a safe working environment for
Approved Facility users, visitors, and employees. Contractor shall provide necessary signs and personnel
to assist drivers to proper unloading areas. Contractor shall maintain all signs at the Approved Facility in
a clean and readable condition. The Contractor shall provide and maintain signs for the convenience of
Persons using the Approved Facility and to facilitate safe and efficient traffic flow at the Approved Facility.

5.7

Right to Enter Facility and Observe Operations

The Authority and its designated representative(s) reserve the right to enter, observe, and inspect and
compliance test the Approved Facility during operations; meet with Approved Facility manager(s) or his
or her representatives at any time during operations, provided that the Authority and its representatives
comply with Contractor’s reasonable safety and security rules and do not interfere with operations at the
Approved Facility. Contractor is obligated to allow entry of Authority staff or their designated
representative(s) to the Approved Facility, and to allow for representatives to conduct observations,
inspections, studies, or surveys.
Upon Authority direction, Contractor shall make Approved Facility personnel available to accompany
Authority employees or representatives on inspections. Contractor shall ensure that its employees
cooperate with the Authority and respond to the Authority’s reasonable inquiries. Contractor shall
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facilitate observation and inspection at the Approved Facility upon three (3) Business Days of receiving an
Authority request.
If the Approved Facility manager or his or her representative is not at the Approved Facility when the
Authority or its designated representative(s) visit without prior announcement, staff of the Approved
Facility may limit the visit of the Authority or its designated representative to a portion of the Approved
Facility property. In that event, Contractor shall arrange for Authority or its designated representative(s)
to return for a visit of the complete facility within twenty four (24) hours of the Authority’s visit.

5.8

Closure and Post-Closure of Approved Disposal Facility

Contractor shall safely operate, maintain, and manage (including fulfillment of State funding
requirements) the Approved Facility in compliance with Applicable Law not only during the Term but also
thereafter until and during the Approved Facility Closure and Post-Closure period(s). Contractor is solely
responsible, operationally and financially, for: (i) The appropriate Closure and Post-Closure activities of
the Approved Facility; and, (ii) The establishment and funding of any reserve funds required by Applicable
Law for the purposes of providing funds for the payment of costs of Closure of the Approved Facility (or
any cell within the Approved Facility) or Post-Closure activities relating to the Approved Facility. Authority
shall be in no way responsible for paying any deficiencies in necessary or required reserves. In addition,
Authority shall be in no way responsible should Contractor costs for Closure and Post-Closure relating to
the Approved Facility exceed the amounts reserved by Contractor for that purpose. This obligation
survives expiration or termination of this Agreement.

5.9

Alternate Facilities

A.

Purpose. Contractor shall identify, and enter into arrangements with Alternative Facilities, whether
an Affiliate or owned by a third-party prior to the Effective Date, and subject to review by the
Authority upon Authority request in order to ensure uninterrupted service should Contractor for
any reason be unable to provide services at the Approved Facility. In the event that the Alternative
Facility is an Affiliate of Contractor, a management letter assuring capacity and terms shall be
adequate. For any third-party Facilities, a written agreement may be required by the Authority.

B.

Alternate Facility Arrangements. Contractor arrangements with Alternative Facilities must ensure
that Franchised Collector or Contractor, as applicable, can Deliver or Transport Solid Waste, Mixed
Organic Materials, and/or Construction and Demolition Debris to an Alternative Approved Facility
within two (2) Business Days of Contractor or Authority notice of need to use such Alternate Facility.
Contractor shall ensure that Alternate Facilities are able to accept Solid Waste, Mixed Organic
Materials, and/or Construction and Demolition Debris on a continuous basis for no less than thirty
(30) Days. Should Contractor use of the Alternate Facility exceed thirty (30) Days, Authority may
require Contractor provide additional reasonable assurances of the Alternate Facility’s ability to
accept Solid Waste, Mixed Organic Materials, and/or Construction and Demolition Debris on an
ongoing basis under the terms of this Agreement. Contractor shall request, and Authority may at its
discretion grant a change in an Alternate Facility owned and operated by Contractor or an Affiliate,
or owned and/or operated by a third party with the third party’s prior written consent.

C.

Use of Alternate Facilities.
1.

If Contractor is unable to, or chooses not to provide for Delivery of Solid Waste, Mixed
Organic and/or Construction and Demolition Debris at the Approved Disposal Facility or
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Approved Processing Facility for a reason specified in Section 10.7, Contractor shall
provide immediate notice to Authority and Franchised Collector of its need to use an
Alternate Facility. Authority shall adjust Contractor compensation pursuant to Section 8.5
for incremental differences in cost, whether increased or decreased, due to per-ton fees
charged at the Alternate Facility and transportation costs incurred in Contractor
delivering Solid Waste or Mixed Organic Waste to the Alternate Facility. In the case of
Construction and Demolition Debris, the Authority shall direct the Franchise Collector to
Deliver material to other available Facilities directly. In the event that such Alternate
Facility is owned by Contractor or an Affiliate of Contractor, the only difference in per-ton
fees charged at the Alternate Facility shall be the governmental fees and/or taxes that are
specific to that Facility. The Authority shall make good faith efforts to promptly consider
Contractor’s request for an adjustment in compensation, however Contractor
acknowledges that the Authority’s meeting schedule is infrequent and such an item would
need to be considered at a regular meeting of the Authority and following appropriate
due diligence by the Authority Contract Manager.
2.

If Contractor is unable to accept Delivery of Solid Waste, Mixed Organic Waste and/or
Construction and Demolition Debris for reasons other than those specified in Section
10.7, Contractor shall provide immediate notice to Authority and Franchised Collector of
its need to use an Alternative Approved Facility, and shall be solely responsible for
incremental differences in cost due to per-ton fees charged at the Alternative Facility and
any additional transportation costs incurred in Delivering Solid Waste, Organic Materials,
and/or Construction and Demolition Debris to the Approved Alternative Facility. Such
added expense is not subject to adjustment as provided in Section 8.5.

D.

Authority Right to Terminate. If, for any reason, the Contractor is unable to accept any material
from the Franchise Collector at an Approved Facility for longer than 180 days, the Authority may, at
its sole discretion, terminate this Agreement for convenience. Notwithstanding this provision, if the
Contractor’s inability to accept Solid Waste or Mixed Organic Waste is a result of a Contractor
breach or default under Section 10.1 the Authority may, in its sole discretion, terminate the Contract
for convenience under this section or for cause under the provisions of Article 10.

E.

Use of Alternative Organics Processing Options. The parties shall periodically confer regarding
alternatives for Organics Processing, including but not limited to Authority use of Contractor’s
planned processing at the Kirby Canyon Landfill. Contractor may request use of Alternative Organics
Processing Facility so long as such a change would maintain the same price or cost of service as the
previous facility.

5.10

Delivery to Non-Approved Facilities Prohibited

Should Contractor Transport Solid Waste, Mixed Organic Waste and/or Construction and Demolition
Debris to a facility other than an Approved Facility or an Alternate Facility as provided in Section 5.9
without prior Authority approval, Contractor shall be subject to the penalty identified in Section 10.6.C.2
for “Delivery to a Non-Approved Facility”.
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ARTICLE 6. RECORD KEEPING AND REPORTING
6.1

Record Keeping and Audit of Records

A.

Tons Delivered by Franchise Collector. Contractor shall maintain daily electronic accounting of tons
of Solid Waste, Mixed Organic Waste, and Construction and Demolition Debris Delivered to the
Approved Facilities by each incoming Franchise Collector vehicle at each then-current per-ton Rate.

B.

Other Records. Contractor shall maintain accounting, statistical, operational, and other records
related to its performance as necessary to provide reporting demonstrating compliance with this
Agreement. The Contractor shall maintain complete financial statements and accounting records
for operations under this Agreement sufficient to allow for independent verification of Contractor’s
ability to continue providing service through the Term.

C.

Authority Right to Examine. Upon request, the Contractor shall allow the Authority Contract
Manager to examine all data supporting Contractor’s invoices for services provided under this
Agreement. Such request shall be made at reasonable times and with reasonable notice. Authority
reserves the right to produce any such documents examined to any State or local regulatory or
permitting authority upon request.

D.

Extraordinary Adjustment. In the event that an extraordinary Rate adjustment pursuant to Section
8.5, such records shall be subject to review in accordance with appropriate professional standards,
and inspection, for the primary purpose of reviewing changes in costs to the Contractor attributable
to the extraordinary Rate adjustment request, at any reasonable time by an independent third
party. The selection of the independent third party as well as the scope of work for such review shall
be approved in advance by the Authority Contract Manager. The independent reviewer shall
provide any and all drafts of its review to the Authority and the Contractor. The Party requesting
the extraordinary Rate adjustment review shall bear the cost of the review.

E.

Retention of Records. Unless otherwise required in this Article, and as expressly provided in
subsection G. below, Contractor shall retain all records and data required to be maintained by this
Agreement for the Term of this Agreement plus three (3) years after its expiration or earlier
termination. Records and data shall be in chronological and organized form and readily and easily
interpreted. Upon request, any such records shall be retrieved in a timely manner by Contractor
and made available to the Authority Contract Manager. Contractor shall maintain adequate record
security to preserve records from events that can be reasonably anticipated such as a fire, theft,
and an earthquake. Electronically-maintained data and records shall be protected and backed-up.
The Contractor shall provide, within thirty (30) days of a request by the Authority Contract Manager
or within ten (10) days of filing the prior year’s statement (whichever is longer), complete
independently audited financial statements from the corporate parent (Waste Management Inc.)
for the prior calendar year, including its balance sheet, statement of revenues and expenses, and
statement of changes in cash position, and provide such financial statements to the Authority
Contract Manager.

F.

CERCLA Data. Authority’s ability to defend itself against Comprehensive Environmental Response,
Compensation and Liability Act (CERCLA), and related litigation is a matter of great importance. For
this reason, Authority regards as paramount its ability to prove where Collected Solid Waste is taken
for Disposal. Contractor shall maintain records regarding quantities, on-site location, and timing of
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Disposal at the Approved Facility. This provision shall survive the expiration or earlier termination
of this Agreement. Contractor shall maintain these records for a minimum of ten (10) years beyond
expiration or earlier termination of the Agreement. Contractor shall provide these records to
Authority (upon request or at the end of the record retention period) in an organized and indexed
manner rather than destroying or disposing of them.

6.2

Report Submittal Requirements

Contractor shall submit monthly and quarterly reports within thirty (30) calendar days after the end of
the calendar month or quarter, as applicable. Contractor shall submit annual reports no later than fortyfive (45) calendar days after the end of each calendar year. Monthly, quarterly, and annual reports shall,
at a minimum, include all data and information as described in Section 6.3, and shall be provided in Word
and Excel.
Contractor may propose report formats. The format of each report shall be approved by the Authority
Contract Manager and such approval shall not be unreasonably withheld. Authority Contract Manager
may, from time to time during the Term, review and request changes to Contractor’s report formats and
content and Contractor shall not unreasonably deny such requests.
Contractor shall submit (via mail and e-mail) all reports to the Authority Contract Manager.
Authority reserves the right to require Contractor to provide additional reports or documents as Authority
Contract Manager reasonably determines to be required for the administration of this Agreement or
compliance with Applicable Law.

6.3

Monthly Reports

Reports shall be submitted monthly and shall include, at a minimum the following, separated by type of
Material:
A.

Total number of vehicle loads Delivered by Franchise Collector to the Approved Facility

B.

Totals tons for all vehicle loads Delivered by Franchise Collector to the Approved Facility

C.

Average tons per vehicle load Delivered by Franchise Collector to the Approved Facility

D.

Date, time, Franchise Collector truck number, and reason for Contractor rejection of any Delivered
vehicle loads

Each monthly report shall be formatted to show the previous months for the year-to-date with quarterly
totals. The December report shall also discuss any issues, plans, and concerns related to the use of the
Approved Facility during the past year and anticipated for the following year, including but not limited to,
additional services provided or available, actual or anticipated need for use of Alternative Approved
Facilities, regulatory issue or concerns, permit and regulatory violations, etc.

6.4
A.

Annual Reports
State Reports. For evaluations described in Sections 3.1.M and 4.2, Contractor shall maintain all
records and submit reports to CalRecycle as described in 14 CCR Sections 18994.2, 17414.2, and
17869 (pursuant to April 2020 draft SB 1383 regulations), as applicable. Contractor shall submit to
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the Authority annually any State facility reports Contractor submits to CalRecycle or to Contractor’s
Disposal Reporting System coordinator. Such State facility reports includes those submitted for the
Approved Disposal Facility, Approved Alternate Facility, Approved Processing Facility, and Approved
Alternate Facility. Such annual submittals shall be in accordance with Applicable Law, including
amendments made to Title 14, Section 18815.5 of the California Code of Regulations, as described
in the April 2020 draft of SB 1383 and AB 901 regulations.
B.

Quarantined Organic Waste Reports. Contractor shall submit a record of all compliance
agreements for quarantined Mixed Organic Waste that are Disposed of, including the name of
Generator, date issued, location of final disposition, and the amount of quarantined Organic Waste
that was required to be Disposed at a Landfill, pursuant to Section 4.2 of the Agreement.
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ARTICLE 7. FEES
7.1

Authority Right to Establish Fees

Authority retains the right to establish fees on Contractor activities, and to adjust such fees during the
Term of this Agreement. Such fees shall be established and adjusted as part of the governmental
component of the then-applicable Per-Ton Rate as provided in Section 8.4 C.

7.2

Reserved

7.3

Payment Schedule and Late Fees

At the end of each month, during the Term of this Agreement, Contractor shall as applicable remit to
Authority all fees established pursuant to Section 7.1 for the previously completed month as described in
this Article. Such fees shall be remitted to Authority and sent or delivered to the Authority Contract
Manager. If such remittance is not paid to Authority on or before the last day of the month, all fees due
shall be subject to a delinquency penalty of two percent (2%), which attaches on the first day of
delinquency. The delinquency penalty shall be increased an additional two percent (2%) for each
additional month the payment remains delinquent.
Each monthly remittance to Authority shall be accompanied by a statement listing the amount of each
fee paid; calculation of each fee; and, statement of Gross Receipts, for the period collected from all
operations conducted or permitted by this Agreement. Authority Contract Manager may, at any time
during the Term, request a detailed calculation of Gross Receipts.
Authority Contract Manager may, at any time during the Term, perform an audit of Contractor’s payment
of fees. Contractor shall cooperate with the Authority Contract Manager in any such audit. Should
Authority or its agent perform this review and identify errors in payment of fees valued at one (1) percent
or more of Gross Receipts, Contractor shall, in addition to compensating Authority for lost fees, reimburse
the Authority’s cost of the review.
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ARTICLE 8. CONTRACTOR'S COMPENSATION AND RATE SETTING
8.1

General

Contractor’s Compensation for performance of all its obligations under this Agreement shall be Per-Ton
Rates, paid to the Contractor by the Franchised Collector in exchange for services provided. Contractor's
Compensation provided for in this Article shall be the full, entire and complete compensation due to
Contractor pursuant to this Agreement for all labor, equipment, materials and supplies, taxes, insurance,
bonds, overhead, operations, profit, government fees and all expenses Contractor deems necessary to
perform all the services required by this Agreement in the manner and at the times prescribed. Nothing
herein shall obligate Authority or Franchised Collector to provide any compensation to Contractor beyond
Per-Ton Rates, and there shall be no obligation placed on the Authority General Fund.
If Contractor’s actual costs, including any fees or payments due to Authority, are more than the Per-Ton
Rates, Contractor shall not be compensated for the difference in actual costs and actual Per-Ton Rates
except to the extent the Authority grants an extraordinary adjustment request pursuant to Section 8.5. If
Contractor’s actual costs are less than the actual Per-Ton Rates, Contractor shall retain the difference
provided that Contractor has paid Authority fees pursuant to Article 7.
Under this Agreement, Contractor shall have the right and obligation to charge and collect from the
Franchised Collector, Per-Ton Rates approved by the Authority, for Tonnage Delivered to the Approved
Facility by the Franchised Collector. Contractor’s proposed Per-Ton Rates and operating assumptions for
Rate Period One are presented in Exhibit G.

8.2

Remittances to Contractor

Each month, within five (5) Business Days after the last day of the preceding month, Contractor shall
provide to the Franchised Collector an invoice detailing the total Tons Delivered to the Approved Facility
from the Authority service area by the Franchised Collector, and the resulting moneys owed to Contractor,
based on the then-current Per-Ton Rates. Within fifteen (15) Business Days after the last day of the
preceding month, the Franchised Collector shall remit to Contractor payment each month equaling actual
Tons of Material Delivered to the Approved Disposal Facility by the Franchised Collector, multiplied by the
then-current Per-Ton Rate. Contractor shall cooperate with the Franchised Collector as needed to
calculate and/or reconcile remittance amounts.

8.3
A.

Per-Ton Rates
General. The Authority shall be responsible for approving Per-Ton Rates as described in this Article.
Each Per-Ton Rate shall have two components:
1.

The Contractor component; and

2.

The governmental component; the sum of which shall equal the total Per-Ton Rate.

The “Contractor component” of the rates reflects the Contractor’s compensation for the service
provided under this Agreement, and the “government component” reflects government fees
assessed for materials handled at the Approved Facilities or Alternative Approved Facilities.
B.

Rates for Rate Period One. Per-Ton Rates for Rate Period One (January 1, 2022 through June 30,
2023) were determined by Contractor and Authority and were approved by Authority resolution on
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or before the execution of the Agreement. Per-Ton Rates for Rate Period One are provided in Exhibit
C.

8.4

Per-Ton Rate Adjustments

Per-Ton Rates for Rate Periods Two through Ten shall be adjusted annually by CPI commencing July 1,
2023, in accordance with this Section 8.4.
A.

Definitions. For the purposes of this Section 8.4, the following terms shall be defined as follows:
1.

“Annual Percentage Change” means the Average Index Value of an index for the 12-month
period ending December of the then-current Rate Period minus the Average Index Value for
the 12-month period ending December of the most-recently completed Rate Period, divided
by the Average Index Value for the 12-month period ending December of the most-recently
completed Rate Period. The Annual Percentage Change shall be rounded to the nearest
thousandth (1,000th).

2.

“Average Index Value” means the sum of the monthly index values during the 12-month
period ending in December divided by 12 (in the case of indices published monthly) or the
sum of the bi-monthly index values divided by 6 (in the case of indices published bi-monthly).
For example, if the Contractor is preparing its Rate application for Rates to be effective for
Rate Period 2, the Annual Percentage Change in CPI shall be calculated as follows: [(Average
CPI for January 2022 through December 2022) – (Average CPI for January 2021 through
December 2021)] / (Average CPI for January 2021 through December 2021)].

B.

Contractor Component. The Contractor component of each Approved Facility or Alternative
Approved Facility Per-Ton Rate shall be adjusted on :
1.

The basis of one hundred percent (100%) of the Annual Percentage Change in the Consumer
Price Index, All Urban Consumers (All Items), for the San Francisco/Oakland Metropolitan
Area as published by the U.S. Department of Labor, Bureau of Labor Statistics ("Index"), Series
ID: CUURA422SA0, or

2.

Five percent (5%), whichever is less. However, if the 5% cap applies, any amounts exceeding
5% for a particular year will be applied to the following rate adjustment.
If said CPI is discontinued, it shall be replaced by the CPI which most closely approximates the
original category as determined by the U.S. Bureau of Labor Statistics.

C.

Governmental Component. The governmental component of each Approved Facility Per-Ton Rate
shall be adjusted upward or downward to reflect the actual changes in governmental fees and/or
other elements of the governmental component, which are outside the control of Contractor and
are not a factor in applying the five percent (5%) cap as provided in subsection B.
1.

Governmental fees for Disposal for Rate Period One are as follows:
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Fee Title
CA AB 939 (AB1220)
San Jose Business Tax
County Planning Fee
Household Hazardous
Waste
County AB 939
City of San Jose LEA
Total

2.

Fee Basis

$

1.40
13.00
0.78
1.50

Per ton
Per ton
Per ton
Per ton

State of California
City of San Jose
Santa Clara County
Santa Clara County

Tons Eligible for Fee in
RP1
100% of Delivered Tons
100% of Delivered Tons
100% of Delivered Tons
100% of Delivered Tons

2.60
0.52
19.80

Per ton
Per ton
Per ton

Santa Clara County
City of San Jose
N/A

100% of Delivered Tons
100% of Delivered Tons
100% of Delivered Tons

$

Governing Body

Governmental fees for Mixed Organic Waste Processing for Rate Period One are as follows:
Fee Title
City of San Jose LEA
Total

3.

Fee Amount

Fee Amount

Fee Basis

$
$

Per ton
Per ton

0.52
0.52

Governing Body
City of San Jose
N/A

Tons Eligible for Fee in
RP1
100% of Delivered Tons
100% of Delivered Tons

Governmental fees for C&D Processing for Rate Period One are as follows. Whether diverted
or used as ADC, Authority fees for delivered C&D is as shown; C&D disposed will have a
government fee component equal to disposal and paid by Contractor:
Fee Title
City of San Jose LEA
Total

Fee Amount

Fee Basis

$
$

Per ton
Per ton

0.52
0.52

Governing Body
City of San Jose
N/A

Tons Eligible for Fee in
RP1
100% of Delivered Tons
100% of Delivered Tons

The above governmental fees were in effect as of July 1, 2020. If any of said fees are increased prior to
Rate Period One, then the Per Ton Rates shall be immediately adjusted.
D.

Total Adjusted Per-Ton Rates. The Total Adjusted Per-Ton Rate shall be calculated as the sum of
the adjusted Contractor component, as calculated in subsection (B) above, and the adjusted
governmental component, as calculated in subsection (C) above.

E.

Per-Ton Rate Application. On March 1 prior to the commencement of the Rate Period for which
Per-Ton Rates are to be determined (coming Rate Period), Contractor shall submit to the Authority
Contract Manager an application requesting the adjustment of Per-Ton Rates for the coming Rate
Year via mail and an electronic copy in Microsoft Excel format with all supporting schedules,
formulas, and calculations via email. For example, on March 1, 2023 the Contractor shall submit its
application for the adjustment of Maximum Rates to be effective July 1, 2023, (i.e., Rate Period
Two).
Such Application shall include the rate adjustment calculation in accordance with Section 8.4.A
through 8.4.C; and a copy of the Per-Ton Rate schedule currently in effect.
Authority shall evaluate Contractor’s application for mathematical accuracy and consistency with
the requirements of the Agreement, and shall have the ability to require changes to the application
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prior to approval on the basis of the application’s mathematical inaccuracy or failure to comply with
the procedures defined in the Agreement. Upon Authority Contract Manager’s agreement that the
calculations are consistent with the requirements of this Agreement and are mathematically
accurate, the Rate adjustment (if any) will be approved by Authority Contract Manager.

8.5

Extraordinary Rate Adjustments

It is understood that the Contractor accepts the risk for changes in cost of providing services and/or
quantities and composition of materials Delivered to the Approved Facility, and therefore the
extraordinary adjustments to Per-Ton Rates shall be limited to a Change in Law, an Authority-directed
change in scope or services, or Authority failure to ensure Delivery pursuant to Section 5.9.D (collectively,
a “Qualifying Event”). If a Qualifying Events occurs, the Contractor may petition Authority for an
adjustment to the Per-Ton Rates in excess of the annual adjustment described in Section 8.4.
Contractor shall prepare an application for the extraordinary Per-Ton Rate adjustment calculating the net
financial effect on its operations (both increases and decreases of costs and/or revenues) resulting from
the Qualifying Event, clearly identifying all assumptions related to such calculations and providing the
underlying documentation supporting the assumptions, and shall additionally provide financial
statements and accounting records required to be maintained by the Contractor (pursuant to Article 6) in
order to determine the accuracy and reasonableness of the Contractor’s application. The application shall
provide all information specific to the nature of the request being made to the Authority Contract
Manager. Authority Contract Manager shall evaluate the application for reasonableness and accuracy.
The Authority Contract Manager shall make a decision as whether to approve or deny the application, but
shall approve requests where Contractor has provided documentation showing the Qualifying Event has
negatively impacted costs and/or revenues. Furthermore, should the Contractor fail to provide any such
documentation that may be required to prove the accuracy of their calculations within thirty (30) days,
their request will automatically denied. Time begins to toll for delivery of documentation once Contractor
submits application for a rate increase, with extensions being given based on additional information being
requested by Authority. Contractor shall pay all reasonable costs incurred by the Authority, including the
costs of outside accountants, attorneys, and/or consultants, in order to make a determination of the
accuracy of the requested Rate adjustment.
In the event of such an application for extraordinary Per-Ton Rate adjustment that results in an increased
Per-Ton Rate, it is understood that the Contractor shall have the burden of demonstrating the
reasonableness of the requested adjustment. The Contractor may appeal the decision of the Authority
Contract Manager to the Authority Board of Directors, which shall then make the final determination as
to whether an adjustment to the Per-Ton Rates will be made, and if a Per-Ton Rate adjustment is
permitted, the amount of the adjustment. Authority Board of Director’s decision shall be final. With
respect to an extraordinary Per-Ton Rate adjustment requested by the Authority Contract Manager, the
Authority Board of Directors shall then make the final determination as to whether an adjustment to the
Per-Ton Rates will be made, and if an adjustment is permitted, the amount of the adjustment. Authority
Board of Director’s decision shall be final. Notwithstanding the above, Contractor may pursue any remedy
available by Applicable Law with respect to Authority’s failure to approve a rate adjustment in this section.
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ARTICLE 9. INDEMNITY, INSURANCE, AND PERFORMANCE BOND
9.1

Indemnification

A.

General. Contractor shall indemnify, defend with counsel acceptable to Authority, and hold
harmless (to the full extent permitted by law) Authority and its officers, officials, employees,
volunteers, and agents from and against any and all claims, liability, loss, injuries, damage, expense,
and costs (including without limitation costs and fees of litigation, including attorneys’ and expert
witness fees) (collectively, “Damages”) of every nature arising out of or in connection with
Contractor’s performance under this Agreement, or its failure to comply with any of its obligations
contained in the Agreement, except to the extent such loss or damage was caused by the sole
negligence or willful misconduct of Authority or the negligence or willful misconduct of Franchised
Collector.

B.

Excluded Waste. Contractor acknowledges that it is responsible for compliance during the entire
Term of this Agreement with all Applicable Laws. Contractor shall not store, transport, use, or
Dispose of any Excluded Waste except in strict compliance with all Applicable Laws.
In the event that Contractor negligently or willfully mishandles Excluded Waste in the course of
carrying out its activities under this Agreement, Contractor shall at its sole expense promptly take
all investigatory and/or remedial action reasonably required for the remediation of such
environmental contamination. Prior to undertaking any investigatory or remedial action, however,
Contractor shall first obtain Authority’s approval of any proposed investigatory or remedial action.
Should Contractor fail at any time to promptly take such action, Authority may undertake such
action at Contractor’s sole cost and expense, and Contractor shall reimburse Authority for all such
expenses within thirty (30) calendar days of being billed for those expenses, and any amount not
paid within that thirty (30) calendar day period shall thereafter be deemed delinquent and subject
to the delinquent fee payment provision of Section 7.3. These obligations are in addition to any
defense and indemnity obligations that Contractor may have under this Agreement. The provisions
of this Section shall survive the termination or expiration of this Agreement. Contractor’s duties
under this subsection extend to any claims arising from Material Disposal and all other services
provided under the terms of this Agreement at the Approved Facility including, but not limited to,
claims arising under Comprehensive Environmental Response, Compensation and Liability Act
(CERCLA).

C.

Environmental Indemnity. Contractor shall defend, indemnify, and hold Authority harmless against
and from any and all claims, suits, losses, penalties, damages, and liability for damages of every
name, kind and description, including attorneys’ fees and costs incurred, attributable to and to the
extent of the negligence or willful misconduct of Contractor in handling Excluded Waste. For
purposes of clarity, Franchised Collector is prohibited from delivering Excluded Waste to Contractor
under this Agreement.

D.

Related to AB 939, AB 341, AB 1826, SB 1383, AB 1594 and SB 1016. Contractor’s duty to defend
and indemnify herein includes all fines and/or penalties imposed by CalRecycle if the requirements
of AB 939, AB 341, AB 1826, SB 1383, AB 1594 or SB 1016 are not met by the Authority due to
Contractor failure to submit scheduled reports or Authority-requested information in a timely
manner.
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E.

Related to Proposition 218. Should there be a Change in Law or a new judicial interpretation of
Applicable Law, including, but not limited to, Article XIII C and D of the California Constitution
(Commonly Proposition 218), which impacts the Rates for the Disposal and Processing services
established in accordance with this Agreement, Contractor agrees to meet and confer with
Authority to discuss the impact of such Change in Law on either Party’s ability to perform under this
Agreement.
If, at any time, a Rate adjustment determined to be appropriate by both Authority (which
determination shall not be unreasonably withheld) and Contractor to compensate Contractor for
increases in costs as described in this Agreement cannot be implemented for any reason, Contractor
shall be granted the option to negotiate with Authority, in good faith, a reduction of services equal
to the value of the Rate adjustment that cannot be implemented. If Authority and Contractor are
unable to reach agreement about such a reduction in services, then Contractor may terminate this
Agreement upon one hundred eighty (180) calendar days prior written notice to Authority, in which
case the Contractor and Authority shall each be entitled to payment of amounts due for contract
performance through the date of termination but otherwise will have no further obligation to one
another pursuant to this Agreement after the date of such termination. Should a court of competent
jurisdiction determine that the Contractor cannot charge and/or increase its Rates for charges
related to Franchise Fees, other Authority fees or payments to Authority, and governmental fees
and charges, Contractor shall reduce the Rates by a corresponding amount, providing said fees,
Rates and/or charges disallowed by the court are not related to the cost of providing service
hereunder and had been incorporated in the Rates charged by Contractor.
Nothing herein is intended to imply that California Constitution, Articles XIIIC or XIIID, apply to the
Rates established for services provided under this Agreement. Moreover, at its election in its sole
discretion, Authority may conduct a majority protest proceeding under California Constitution,
Article XIIID prior to granting any Rate adjustment. Any successful protest to a Rate adjustment
shall be considered a Change in Law and will be addressed by the provisions of this Section.

F.

Survival of Provisions. Section 9.1 will survive the expiration or earlier termination of this
Agreement and shall not be construed as a waiver of rights by Authority to contribution or
indemnity from third parties.

9.2

Insurance

A.

General Requirements. Contractor/Subcontractor shall, at its sole cost and expense, maintain in
effect at all times during the Term of this Agreement not less than the following coverage and limits
of insurance:

B.

Coverages and Requirements. During the Term of this Agreement, Contractor/Subcontractor shall
at all times maintain, at its expense, the following coverages and requirements. The comprehensive
general liability insurance shall include broad form property damage insurance.
1.

Minimum Coverages. Insurance coverage shall be with limits not less than the following:
Commercial General Liability – $10,000,000 combined single limit per occurrence for bodily
injury, personal injury, and property damage.
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Automobile Liability – $10,000,000 combined single limit per accident for bodily injury and
property damage (include coverage for hired and non-owned vehicles).
Workers’ Compensation – Statutory Limits/Employers’ Liability - $1,000,000/accident for
bodily injury or disease.
Blanket Fidelity/Crime Policy – $500,000 per event covering the Authority for any and all
acts including, but not limited to, dishonesty, forgery, alteration, theft, disappearance, and
destruction (inside or outside).
General Liability and Auto Liability Limits of Insurance may be satisfied by a combination of
primary and umbrella or excess insurance.
2.

Additional Insured. Authority, its officers, agents, employees, and volunteers shall be named
as additional insured on all but the workers’ compensation and Blanket Fidelity/Crime Policy
coverages.

3.

Said policies shall remain in force through the life of this Agreement and, with the exception
of professional liability coverage, shall be payable on a “per occurrence” basis unless
Authority’s Risk Manager specifically consents in writing to a “claims made” basis. For all
“claims made” coverage, in the event that the Contractor/Subcontractor changes insurance
carriers Contractor/Subcontractor shall purchase “tail” coverage or otherwise provide for
continuous coverage covering the Term of this Agreement and not less than three (3) years
thereafter. Proof of such “tail” or other continuous coverage shall be required at any time
that the Contractor/Subcontractor changes to a new carrier prior to receipt of any payments
due.

4.

The Contractor/Subcontractor shall declare all aggregate limits on the required coverage are
in place before commencing performance of this Agreement and are available throughout
the performance of this Agreement.
Each insurance policy required by this clause shall be endorsed to state that coverage shall
not be canceled by either party, except after thirty (30) days’ prior written notice (10 days for
non-payment) has been given to the Authority. If Contractor’s insurer refuses to provide this
endorsement, Contractor shall be responsible for providing written notice to the Authority
that coverage will be canceled thirty (30) days after the date of the notice or ten (10) days for
non-payment.

5.

The deductibles or self-insured retentions are for the account of Contractor/Subcontractor
and shall be the sole responsibility of the Contractor/Subcontractor.

6.

Contractor shall furnish the Authority with original certificates and amendatory
endorsements effecting coverage required by this clause. The endorsements should be on
insurance industry forms, provided those endorsements or policies conform to the contract
requirements. All certificates and endorsements are to be received and approved by the
Authority before work commences. “The Authority reserves the right to review at
Contractor’s office copies of all required insurance policies, including endorsements
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evidencing the coverage required by these specifications. The Contractor shall be allowed to
redact information that it considers confidential”.
The Certificate with endorsements and notices shall be mailed to:
Executive Director
West Valley Solid Waste Management Authority
C/O HF&H Consultants, LLC
201 N. Civic Dr., Suite 230
Walnut Creek, CA 94596
Insurance is to be placed with insurers with a current A.M. Best’s rating of no less than A-VII,
unless otherwise approved by Authority Risk Manager.
8.

The policies shall cover all activities of Contractor/Subcontractor, its officers, employees,
agents and volunteers arising out of or in connection with this Agreement.

9.

For any claims relating to this Agreement, the Contractor/Subcontractor’s insurance coverage
shall be primary, including as respects Authority, its officers, agents, employees, and
volunteers. Any insurance maintained by Authority shall apply in excess of, and not contribute
to, coverage provided by Contractor/Subcontractor’s liability insurance policy.

10.

The Contractor/Subcontractor shall waive, by evidenced endorsement to the policy, all rights
of subrogation against Authority, its officers, employees, agents, and volunteers.

C.

Endorsements. Prior to the Effective Date pursuant to this Agreement, Contractor/Subcontractor
shall furnish Authority Contract Manager with certificates or original endorsements reflecting
coverage required by this Agreement. The certificates or endorsements are to be signed by a Person
authorized by that insurer to bind coverage on its behalf. All certificates or endorsements are to be
received by, and are subject to the approval of, Authority Risk Committee before work commences.

D.

Renewals. During the Term of this Agreement, Contractor/Subcontractor shall furnish Authority
Contract Manager with certificates or original endorsements reflecting renewals, changes in
insurance companies, and any other documents reflecting the maintenance of the required
coverage throughout the entire Term of this Agreement. The certificates or endorsements are to be
signed by a Person authorized by that insurer to bind coverage on its behalf.

E.

Workers' Compensation. Contractor/Subcontractor shall provide workers’ compensation coverage
as required by State law, and prior to the Effective Date pursuant to this Agreement,
Contractor/Subcontractor shall file the following statement with Authority.
“I am aware of the provisions of Paragraph 3700 of the Labor Code that require every employer to
be insured against liability for workers' compensation or to undertake self-insurance in accordance
with the provisions of that code, and I will comply with such provisions before commencing any
services required by this Agreement.”

"Contractor agrees to include in their subcontract the same requirements and provisions of this Agreement
including the indemnity and insurance requirements to the extent they apply to the scope of the
Subcontractor's work. Subcontractors hired by Contractor agree to be bound to Contractor and Authority
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in the same manner and to the same extent as Contractor is bound to Authority under the Contract
Documents. Subcontractor further agrees to include these same provisions with any Sub-subcontractor. A
copy of the Contract/Agreement and Insurance Provisions will be furnished to the Subcontractor. The
Contractor shall require all Subcontractor's to provide a valid certificate of insurance and the required
endorsements included in the agreement prior to commencement of any work and will provide proof of
compliance to the Authority."
“The Person executing this Certificate on behalf of Contractor/Subcontractor affirmatively represents that
she/he has the requisite legal authority to do so on behalf of Contractor/Subcontractor, and both the
Person executing this Agreement on behalf of Contractor/Subcontractor and Contractor/Subcontractor
understand that Authority is relying on this representation in entering into this Agreement.”

9.3

Performance Bond

Within seven (7) calendar days of the Authority’s notification to Contractor that the Authority has
executed this Agreement, Contractor shall file with the Authority a bond, payable to the Authority,
securing the Contractor's performance of its obligations under this Agreement and such bond shall be
renewed annually if necessary so that the performance bond is maintained at all times during the Term.
The principal sum of the bond shall be Two and One-Half Million Dollars ($2,500,000), which shall be
adjusted every three (3) years, commencing with Rate Period Three, to equal three (3) months of the prior
Rate Period’s annual Gross Receipts. The bond shall be executed as surety by a corporation authorized to
issue surety bonds in the State of California that has a rating of A or better in the most recent edition of
Best’s Key Rating Guide, and that has a record of service and financial condition satisfactory to the
Authority. The bond shall be in the form attached as Exhibit E.
As an alternative to the performance bond required above, at Authority's option, Contractor may deposit
with Authority a fully prepaid irrevocable letter of credit for at least the duration of the Contract Year for
which the letter of credit is deposited. Such letter of credit shall be in the amount of Two and One-Half
Million Dollars ($2,500,000). The form of the letter of credit and the issuer of the letter of credit are
subject to the approval of Authority's Risk Manager and the Authority Attorney. Nothing in this Section
9.3 shall in any way obligate Authority to accept a letter of credit in lieu of the performance bond.
Authority shall have the right to draw against the faithful performance bond or the letter of credit in the
event of a breach or default of Contractor or the failure of Contractor to perform fully any obligation under
this Agreement. Within five (5) calendar days of receipt of notice from Authority, Contractor shall renew
or replace such sums of money as needed to bring the faithful performance bond or letter of credit
current.

9.4

Corporate Guaranty

Concurrently with execution of this Agreement, Contractor shall furnish a Guaranty of its performance
under this Agreement, in the form of Exhibit C, properly executed by Waste Management, Inc., a Delaware
corporation which owns all of the issued and outstanding common stock of Contractor.
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ARTICLE 10. DEFAULT AND REMEDIES
10.1

Events of Default

All provisions of the Agreement are considered material. Each of the following shall constitute an event
of default.
A.

Fraud or Deceit. Contractor practices, or attempts to practice, any fraud or deceit upon the
Authority.

B.

Insolvency or Bankruptcy. Contractor becomes insolvent, unable, or unwilling to pay its debts, or
upon listing of an order for relief in favor of Contractor in a bankruptcy proceeding.

C.

Failure to Maintain Coverage. Contractor fails to provide or maintain in full force and affect the
Workers' Compensation, liability, or indemnification coverage as required by this Agreement.

D.

Violations of Regulation. Contractor violates any orders or filings of any regulatory body having
authority over Contractor relative to this Agreement, provided that Contractor may contest any
such orders or filings by appropriate proceedings conducted in good faith, in which case no breach
or default of this Agreement shall be deemed to have occurred.

E.

Violations of Applicable Law. Contractor violates Applicable Law relative to this Agreement.

F.

Failure to Perform Direct Services. Contractor ceases to provide services as required under this
Agreement for a period of two (2) consecutive calendar days or more, for any reason within the
control of Contractor.

G.

Failure to Pay or Report. Contractor fails to make any payments to Authority required under this
Agreement or fails to provide Authority required information, reports, and/or records in a timely
manner as provided for in the Agreement.

H.

Acts or Omissions. Any other act or omission by Contractor which violates the terms, conditions,
or requirements of this Agreement, AB 939 as it may be amended from time to time, or any law,
statute, ordinance, order, directive, rule, or regulation issued there under and which is not
corrected or remedied within the time set in the written notice of the violation or, if Contractor
cannot reasonably correct or remedy the breach within the time set forth in such notice, if
Contractor should fail to commence to correct or remedy such violation within the time set forth in
such notice and diligently effect such correction or remedy thereafter.

I.

False, Misleading, or Inaccurate Statements. Any representation or disclosure made to the
Authority by Contractor in connection with or as an inducement to entering into this Agreement, or
any future amendment to this Agreement, which proves to be false or misleading in any material
respect as of the time such representation or disclosure is made, whether or not any such
representation or disclosure appears as part of this Agreement; and, any Contractor-provided
report containing a misstatement, misrepresentation, data manipulation, or an omission of fact or
content explicitly defined by the Agreement, excepting non-numerical typographical and
grammatical errors.
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J.

Seizure or Attachment. There is a seizure of, attachment of, or levy on, some or all of Contractor’s
operating equipment, including without limits its equipment, maintenance or office facilities,
Approved Disposal Facility, or any part thereof.

K.

Suspension or Termination of Service. There is any termination or suspension of the transaction of
business by Contractor related to this Agreement, including without limit, due to labor unrest
including strike, work stoppage or slowdown, sick-out, picketing, or other concerted job action
lasting more than two (2) Business Days.

L.

Criminal Activity. Contractor, its officers, managers, or employees are found guilty of criminal
activity related directly or indirectly to performance of this Agreement or any other agreement held
with the Authority.

M.

Assignment without Approval. Contractor transfers or assigns this Agreement without the
expressed written approval of the Authority as provided in Section 12.6.

N.

Failure to Provide Proposal or Implement Change in Service. Contractor fails to provide a proposal
for new services or changes to services or fails to implement a change in service as requested by
the Authority as specified in Section 3.12.

O.

Failure to Provide Capacity. Contractor fails to provide capacity for all materials at any point during
the term of this Agreement, including the optional term extension.

P.

Failure to use Approved Facility. Contractor fails to use the Approved Facility at any point during
the term of this agreement

O.

Failure to Perform Any Obligation. Contractor fails to perform any obligation established under this
Agreement.

Authority shall provide Contractor written notice of default within seven (7) calendar days of the
occurrence of default or within seven (7) calendar days of the Authority’s first knowledge of the
Contractor’s default, whichever occurs first.

10.2

Right to Terminate Upon Event of Default

Contractor shall be given ten (10) Business Days from written notification by Authority to cure any default
which, in the Authority Contract Manager’s sole opinion, creates a potential public health and safety
threat.
Contractor shall be given ten (10) Business Days from written notification by Authority to cure any default
arising under subsections C, E, F, I, J, and K in Section 10.1.
Contractor shall be given thirty (30) calendar days from written notification by Authority to cure any other
default (which is not required to be cured within ten (10) Business Days).
Notwithstanding the above, Authority in its sole discretion may suspend, and if necessary terminate the
Agreement immediately if for any reason (other than as contemplated by Section 5.9.D) the Contractor is
unable to use the Approved and Alternative Facility for an extended period of time (thirty (30) days,
consecutively or in the aggregate over a twelve (12) month period).
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10.3

Authority’s Remedies in the Event of Default

In the event of Contractor’s default, Authority maintains following remedies:
A.

Waiver of Default. Authority may waive any event of default or may waive Contractor’s
requirement to cure a default event if Authority determines that such waiver would be in the best
interest of the Authority. Authority’s waiver of an event of default is not a waiver of future events
of default that may have the same or similar conditions.

B.

Suspension of Contractor’s Obligation. Authority may suspend Contractor’s performance of its
obligations if Contractor fails to cure default in the time frame specified in Section 10.2 until such
time the Contractor can provide assurance of performance in accordance with Section 10.8.

C.

Liquidated Damages. Authority may assess Liquidated Damages for Contractor’s failure to meet
specific performance standards pursuant to Section 10.6.

D.

Termination. In the event that Contractor should default and subject to the right of the Contractor
to cure, in the performance of any provisions of this contract, and the default is not cured for any
default within in ten (10) Business Days if the default creates a potential public health and safety
threat or arises under Section 10.1.C, E, F, I, J, or K, or otherwise thirty (30) calendar days after
receipt of written notice of default from the Authority, then the Authority may, at its option,
terminate this Agreement and/or hold a hearing at its Authority Council meeting to determine
whether this Agreement should be terminated. In the event Authority decides to terminate this
Agreement, the Authority shall serve twenty (20) Business Days written notice of its intention to
terminate upon Contractor. In the event Authority exercises its right to terminate this Agreement,
the Authority may, at its option, upon such termination, either directly undertake performance of
the services or arrange with other Persons to perform the services with or without a written
agreement. This right of termination is in addition to any other rights of Authority upon a failure of
Contractor to perform its obligations under this Agreement.
Contractor shall not be entitled to any Per-Ton compensation for services authorized hereunder
from and after the date of termination.

E.

10.4

Other Available Remedies. Authority’s election of one (1) or more remedies described herein shall
not limit the Authority from any and all other remedies available at law and in equity including
injunctive relief, etc.

Possession of Records upon Termination

In the event of termination for an event of default, the Contractor shall furnish Authority Contract
Manager with immediate access to all of its business records, including without limitation, proprietary
Contractor computer systems, related to it’s the services to be provided under this agreement.

10.5

Authority's Remedies Cumulative; Specific Performance

Authority's rights to terminate the Agreement under Section 10.2 and to take possession of the
Contractor's records under Section 10.4 are not exclusive, and Authority's termination of the Agreement
and/or the imposition of Liquidated Damages shall not constitute an election of remedies. Instead, these
rights shall be in addition to any and all other legal and equitable rights and remedies which Authority is
entitled to under law.
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By virtue of the nature of this Agreement, the urgency of timely, continuous, and high quality service; the
lead time required to affect alternative service; and, the rights granted by Authority to the Contractor, the
remedy of damages for a breach hereof by Contractor is inadequate and Authority shall be entitled to
injunctive relief (including but not limited to specific performance).

10.6

Performance Standards and Liquidated Damages

A.

General. The Parties find that as of the time of the execution of this Agreement, it is impractical, if
not impossible, to reasonably ascertain the extent of damages which shall be incurred by Authority
as a result of a breach by Contractor of its obligations under this Agreement. The factors relating to
the impracticability of ascertaining damages include, but are not limited to, the fact that: (i)
substantial damage results to members of the public who are denied services or denied quality or
reliable service; (ii) such breaches cause inconvenience, anxiety, frustration, and deprivation of the
benefits of the Agreement to individual members of the general public for whose benefit this
Agreement exists, in subjective ways and in varying degrees of intensity which are incapable of
measurement in precise monetary terms; (iii) that exclusive services might be available at
substantially lower costs than alternative services and the monetary loss resulting from denial of
services or denial of quality or reliable services is impossible to calculate in precise monetary terms;
and, (iv) the termination of this Agreement for such breaches, and other remedies are, at best, a
means of future correction and not remedies which make the public whole for past breaches.

B.

Service Performance Standards; Liquidated Damages for Failure to Meet Standards. The Parties
further acknowledge that consistent, reliable Disposal services are of utmost importance to
Authority and that Authority has considered and relied on Contractor's representations as to its
quality of service commitment in awarding the Agreement to it. The Parties recognize that some
quantified standards of performance are necessary and appropriate to ensure consistent and
reliable service and performance. The Parties further recognize that if Contractor fails to achieve
the performance standards, or fails to submit required documents in a timely manner, Authority
and its residents and businesses will suffer damages, and that it is, and will be, impractical and
extremely difficult to ascertain and determine the exact amount of damages which Authority will
suffer. Therefore, without prejudice to Authority’s right to treat such non-performance as an event
of default under this Section, the Parties agree that the Liquidated Damages amounts established
below in Section 10.6.C of this Agreement and the Liquidated Damage amounts therein represent
a reasonable estimate of the amount of such damages considering all of the circumstances existing
on the Effective Date of this Agreement, including the relationship of the sums to the range of harm
to Authority that reasonably could be anticipated and the anticipation that proof of actual damages
would be costly or impractical.
Contractor agrees to pay (as Liquidated Damages and not as a penalty) the amounts set forth in
Section 10.6.C.
Before assessing Liquidated Damages, Authority shall give Contractor notice of its intention to do
so. The notice will include a brief description of the incident(s) and non-performance. Authority may
review (and make copies at its own expense) all information in the possession of Contractor relating
to incident(s) and/or non-performance. Authority or Contractor may, within ten (10) Business Days
after issuing the notice, request a meeting with the other party. The parties may present evidence
of performance or non-performance in writing and through testimony of its employees and others
relevant to the incident(s). Authority Contract Manager will provide Contractor with a written
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explanation of their determination on each incident(s) and non-performance prior to authorizing
the assessment of Liquidated Damages under this Section 10.6. The decision of Authority Contract
Manager shall be final and Contractor shall not be subject to, or required to exhaust, any further
administrative remedies.
C.

Two-Phase Performance Management. The Parties desire to minimize the time and cost involved
in monitoring Contractor’s performance under this Agreement, particularly with regard to the
assessment of Liquidated Damages. This Section 10.6.C identifies each “Performance Area” for
which the Authority desires to establish performance standards for this Agreement. Contractor’s
performance within each “Performance Area” shall be primarily monitored using the “Performance
Indicator” described for each. The Authority shall not assess Liquidated Damages for the “Specific
Performance Measures” identified below unless Contractor fails to meet the minimum standard for
the “Performance Indicator” within the same “Performance Area”.
1.

Performance Area No. 1: Reporting

Specific
Performance
Measure

Late Report

Definition

Each occurrence of a report, as required under
Section 6.3 to this Agreement, being submitted
after the due date. Reports shall be considered late
until they are submitted in a complete and
accurate format.

Failure to
Maintain or
Provide
Access to
Records

Each occurrence of Authority Contract Manager
requesting information required to be maintained
by Contractor where Contractor fails to provide
such information.

Misleading/
Inaccurate
Reporting

Each occurrence of Contractor providing
misleading or otherwise inaccurate information or
reporting to Authority Contract Manager under or
in regard to this Agreement. Typographical, cell
reference, mathematical, and/or logic errors shall
not be considered legitimate excuses from this
requirement, nor shall ignorance.

Acceptable
Performance
Level

Less than
seven (7)
calendar
days after
report due
date
Less than
seven (7)
calendar
days after
report due
date
No
acceptable
failure level

Liquidated Damage
Amount

$250/Day

$500/Event

$500/Report

Overall Performance Indicator: Contractor’s reporting shall be considered acceptable if Reports
required under Section 6.3.C and record requests allowed under Article 6 to this Agreement are
received, complete, and accurate within seven (7) calendar days after the date due or date of
request. If Contractor fails to meet this level of performance, Authority may assess Liquidated
Damages for the specific performance measures identified in the above table.
2.

Performance Area No. 2: Facilities
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Overall Performance Indicator: Contractor’s performance relative to facilities shall be considered
acceptable when one hundred percent (100%) of Delivered Solid Waste is Accepted, or rejected for
reasonable cause. If Contractor fails to meet this level of performance, Authority may assess
Liquidated Damages for the specific performance measures identified in the following table.
Specific
Performance
Measure
Contractor Failure
to Accept Solid
Waste Delivered
by Franchise
Collector

Delivery to NonApproved Facility

Disposal of
Targeted
Diversion
Materials
Failure to
Provide
Adequate
Capacity

Acceptable
Performance
Level
No
acceptable
failure level

Liquidated
Damage
Amount
$500/ton

Each individual occurrence of delivering
materials to a facility other than the
Approved Facility designated for each
material type under Section 4 of this
Agreement.

No
acceptable
failure level

Each individual occurrence of Disposal of
delivered Mixed Organic Material without
Processing.

No
acceptable
failure level

$500 per
failure Such
LDs may not
exceed
$50,000
until after
the parties
have had an
opportunity
to meet to
discuss the
issue
$1,000/Loa
d

Failure to provide adequate primary and
alternate capacity to accept and Process
Mixed Organic Waste .

No
acceptable
failure level

Definition
Inability of Contractor to Accept Solid Waste at
the Approved Disposal Facility for any reason
other than an event of force majeure, and
without prior arrangement for use of an
Alternative Facility.

$1,000/Day

D.

Amount. Authority may assess Liquidated Damages for each calendar day or event, as appropriate,
that Contractor is determined to be liable in accordance with this Agreement in the amounts
specified in this Section 10.6, subject to annual adjustment described below.

E.

Timing of Payment. Contractor shall pay any Liquidated Damages assessed by Authority within ten
(10) Business Days of the date the Liquidated Damages are assessed, or within 10 days after the
decision of the Authority Contract Manager following the meeting described in Section 10.6.B,
whichever is later. However, such payment shall be made no later than ninety (90) days following
Authority assessment. If they are not paid within the ten (10) Business Day period, Authority may
proceed against the performance bond required by the Agreement, order the termination of the
rights granted by this Agreement, or all of the above. Claims for liquidated damages must be made
within 90 days of the Authority becoming aware of the underlying event.
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10.7

Excuse from Performance

The Parties shall be excused from performing their respective obligations hereunder and from any
obligation to pay Liquidated Damages if they are prevented from so performing by reason of floods,
earthquakes, other acts of nature, war, civil insurrection, riots, acts of any government (including judicial
action), and other similar catastrophic events which are beyond the control of and not the fault of the
Party claiming excuse from performance hereunder. In the case of labor unrest or job action directed at a
third party over whom Contractor has no control, the inability of Contractor to provide services in
accordance with this Agreement due to the unwillingness or failure of the third party to: (i) provide
reasonable assurance of the safety of Contractor's employees while providing such services; or, (ii) make
reasonable accommodations with respect to point of Delivery, time of Acceptance, or other operating
circumstances to minimize any confrontation with pickets or the number of Persons necessary to perform
Disposal services shall, to that limited extent, excuse performance. The foregoing excuse shall be
conditioned on Contractor's cooperation in performing Disposal services at different times and in different
locations (as provided for in Section 5.9). Further, in the event of labor unrest, including but not limited
to strike, work stoppage or slowdown, sickout, picketing, or other concerted job action conducted by the
Contractor’s employees or directed at the Contractor, or a subsidiary, the Contractor shall not be excused
from performance, but may with Authority approval direct materials to an Alternate Facility as provided
in Section 5.9.C.1.
The Party claiming excuse from performance shall, within two (2) business days after such Party has notice
of such cause, give the other Party notice of the facts constituting such cause and asserting its claim to
excuse under this Section.
If either Party validly exercises its rights under this Section, the Parties hereby waive any claim against
each other for any damages sustained thereby.
The partial or complete interruption or discontinuance of Contractor's services caused by one (1) or more
of the events described in this Article shall not constitute a default by Contractor under this Agreement.
Notwithstanding the foregoing, however, if Contractor is excused from performing its obligations
hereunder for any of the causes listed in this Section for a period of thirty (30) calendar days or more,
Authority shall nevertheless have the right, in its sole discretion, to terminate this Agreement by giving
ten (10) Business Days’ notice to Contractor, in which case the provisions of Section 10.4 shall apply.

10.8

Right to Demand Assurances of Performance

The Parties acknowledge that it is of the utmost importance to Authority and the health and safety of all
those members of the public residing or doing business within Authority who will be adversely affected
by interrupted waste management service, that there be no material interruption in services provided
under this Agreement.
If Contractor:
i.

Is the subject of any labor unrest including work stoppage or slowdown, sick-out, picketing or
other concerted job action (except to the extent excused under Section 10.7);

ii.

Appears in the reasonable judgment of Authority to be unable to regularly pay its bills as they
become due; or,
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iii.

Is the subject of a civil or criminal judgment or order entered by a Federal, State, regional or local
agency for violation of an Applicable Law, and Authority believes in good faith that Contractor's
ability to perform under the Agreement has thereby been placed in substantial jeopardy,
Authority may, at its sole option and in addition to all other remedies it may have, demand from
Contractor reasonable assurances of timely and proper performance of this Agreement, in such
form and substance as Authority believes in good faith is reasonably necessary in the
circumstances to evidence continued ability to perform under the Agreement. If Contractor fails
or refuses to provide satisfactory assurances of timely and proper performance in the form and
by the date required by Authority, such failure or refusal shall be an event of default for purposes
of Section 10.1.
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ARTICLE 11. REPRESENTATIONS AND WARRANTIES OF THE PARTIES
The Parties, by acceptance of this Agreement, represent and warrant the conditions presented in this
Article.

11.1

Contractor’s Corporate Status

Contractor is a corporation duly organized, validly existing and in good standing under the laws of the
State. It is qualified to transact business in the State and has the power to own its properties and to carry
on its business as now owned and operated and as required by this Agreement.

11.2

Contractor’s Corporate Authorization

Contractor has the authority to enter this Agreement and perform its obligations under this Agreement.
The Board of Directors of Contractor (or the shareholders, if necessary) has taken all actions required by
law, its articles of incorporation, its bylaws, or otherwise, to authorize the execution of this Agreement.
The Person signing this Agreement on behalf of Contractor represents and warrants that they have
authority to do so. This Agreement constitutes the legal, valid, and binding obligation of the Contractor.

11.3

Agreement Will Not Cause Breach

To the best of Contractor's and Authority’s knowledge after reasonable investigation, the execution or
delivery of this Agreement or the performance by either Party of their obligations hereunder does not
conflict with, violate, or result in a breach:
i.

Of any Applicable Law; or,

ii.

Any term or condition of any judgment, order, or decree of any court, administrative agency
or other governmental authority, or any agreement or instrument to which Contractor or
Authority is a party or by which Contractor or any of its properties or assets are bound, or
constitutes a default hereunder.

11.4

No Litigation

To the best of Contractor's and Authority’s knowledge after reasonable investigation, there is no action,
suit, proceeding or investigation, at law or in equity, before or by any court or governmental authority,
commission, board, agency or instrumentality decided, pending or threatened against either Party
wherein an unfavorable decision, ruling or finding, in any single case or in the aggregate, would:
i.

Materially adversely affect the performance by Party of its obligations hereunder;

ii.

Adversely affect the validity or enforceability of this Agreement; or,

iii.

Have a material adverse effect on the financial condition of Contractor, or any surety or entity
guaranteeing Contractor's performance under this Agreement.

11.5

No Adverse Judicial Decisions

To the best of Contractor’s and Authority’s knowledge after reasonable investigation, there is no judicial
decision that would prohibit this Agreement or subject this Agreement to legal challenge.
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11.6

No Legal Prohibition

To the best of each Party’s knowledge, after reasonable investigation, there is no Applicable Law in effect
on the date that Party signed this Agreement that would prohibit the performance of either their
obligations under this Agreement and the transactions contemplated hereby.

11.7

Contractor’s Ability to Perform

Contractor possesses the business, professional, and technical expertise to perform all services,
obligations, and duties as described in and required by this Agreement including all Exhibits thereto.
Contractor possesses the ability to secure equipment, facility, and employee resources required to
perform its obligations under this Agreement.
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ARTICLE 12. OTHER AGREEMENTS OF THE PARTIES
12.1

Relationship of Parties

The Parties intend that Contractor shall perform the services required by this Agreement as an
independent Contractor engaged by Authority and neither as an officer nor employee of Authority, nor as
a partner or agent of, or joint venture with, Authority. No employee or agent of Contractor shall be, or
shall be deemed to be, an employee or agent of Authority. Contractor shall have the exclusive control
over the manner and means of performing services under this Agreement, except as expressly provided
herein. Contractor shall be solely responsible for the acts and omissions of its officers, employees,
Subcontractors and agents. Neither Contractor nor its officers, employees, Subcontractors, or agents shall
obtain any rights to retirement benefits, workers' compensation benefits, or any other benefits which
accrue to Authority employees by virtue of their employment with Authority.

12.2

Compliance with Law

Contractor shall at all times, at its sole cost, comply with all Applicable Laws, permits and licenses of the
United States, the State, County of Santa Clara, and Authority and with all applicable regulations
promulgated by Federal, State, regional or local administrative and regulatory agencies, now in force and
as they may be enacted, issued or amended during the Term.

12.3

Governing Law

This Agreement shall be governed by, and construed and enforced in accordance with, the laws of the
State of California.

12.4

Jurisdiction

Any lawsuits between the Parties arising out of this Agreement shall be brought and concluded in the
courts of Santa Clara County in the State of California, which shall have exclusive jurisdiction over such
lawsuits. With respect to venue, the Parties agree that this Agreement is made in and will be performed
in Santa Clara County.

12.5

Binding on Successors

The provisions of this Agreement shall inure to the benefit to and be binding on the successors and
permitted assigns of the Parties.

12.6

Assignment

Contractor acknowledges that this Agreement involves rendering a vital service to Authority’s residents
and businesses, and that Authority has selected Contractor to perform the services specified herein based
on (i) Contractor’s experience, skill and reputation for conducting its operations in a safe, effective and
responsible fashion, and (ii) Contractor’s and the Guarantor’s financial resources to maintain the required
equipment and to support its indemnity obligations to Authority under this Agreement. Authority has
relied on each of these factors, among others, in choosing Contractor to perform the services to be
rendered by Contractor under this Agreement.
A.

Authority Consent Required. Contractor shall not assign its rights or delegate or otherwise transfer
any or all of its obligations under this Agreement to any other Person without the prior written
consent of Authority which may be withheld with or without cause at Authority’s sole discretion.
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Authority may refuse to consent to a proposed assignment unless it is satisfied that the proposed
assignee is ready, willing and able to provide services in a manner equal to or better than Contractor.
Any assignment made in violation of this Section 12.6.A shall be void and the attempted assignment
shall constitute a Contractor default.
B.

Assignment Defined. For the purpose of this Section, “assignment” shall include, but not be limited
to, (i) a documentary assignment of Contractor’s interest in, and obligations under, this Agreement;
(ii) a sale, exchange or other transfer to a third Party of substantially all of Contractor’s assets
dedicated to service under this Agreement; (iii) a sale, exchange or other transfer of over thirty
percent (30%) of outstanding common stock of Contractor to a Person who is not a shareholder as
of the Effective Date; (iv) any dissolution, reorganization, consolidation, merger, re-capitalization,
stock issuance or reissuance, voting trust, pooling agreement, escrow arrangement, liquidation or
other transaction which results in a change of ownership or control of Contractor; (v) any
assignment by operation of law, including insolvency or bankruptcy, an assignment for the benefit
of creditors, a writ of attachment for an execution being levied against this Agreement,
appointment of a receiver taking possession of Contractor’s property, or transfer occurring in the
event of a probate proceeding; and (vi) any combination of the foregoing (whether or not in related
or contemporaneous transactions) which has the effect of any such transfer or change of ownership,
or change of control of Contractor.

C.

Consent Requirements. No request by Contractor for consent to an assignment need be considered
by Authority unless and until Contractor has met the following requirements:
1.

Contractor shall pay Authority its reasonable expenses for attorneys’ fees, consultants’ fees
and other costs of investigation necessary to investigate the suitability of any proposed
assignee, and to review and finalize any documentation required as a condition for approving
any such assignment. With its written request for consideration of assignment, Contractor
shall submit a non-refundable deposit to Authority in the amount of one hundred and fifty
thousand ($150,000) to provide Authority funding for its review of the assignment;

2.

Contractor shall be granted no opportunity to review or approve proposed agents of the
Authority associated with assignment process;

3.

Contractor shall furnish Authority with audited financial statements of the proposed
assignee’s operations for the immediately preceding three (3) operating years. Authority,
following review of financial health of the assignee, may require provision of additional
performance surety, insurance, or secured Closure/Post-Closure funding;

4.

Contractor shall furnish Authority with satisfactory proof:
i.

That the proposed assignee has at least ten (10) years of Solid Waste Disposal
management experience on a scale equal to or exceeding the scale of operations
conducted by Contractor under this Agreement;

ii.

That in the last five (5) years, the proposed assignee has not been the subject of any
administrative or judicial proceedings initiated by a federal, State or local agency
having jurisdiction over its operations due to an alleged failure to comply with federal,
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State or local laws or that the proposed assignee has provided Authority with a
complete list of such proceedings and their status;
iii.

That the proposed assignee conducts its operations in a safe and environmentally
conscientious manner;

iv.

That the proposed assignee conducts its operations in accordance with sound Solid
Waste management practices in full compliance with all federal, State and local laws
regulating the Disposal of Solid Waste and all Environmental Laws;

v.

Of any other information required by Authority to ensure the proposed assignee can
fulfill the terms of this Agreement in a timely, safe and effective manner; and

5.

Any permitted assignee must assume Contractor’s responsibilities under this Agreement.

6.

Should Authority consent to the assignment, Contractor shall make an assignment payment
to the Authority in the amount of 2% of the annual Gross Receipts for the services provided
under this Agreement for the most recently completed calendar year.

D.

No Obligation to Consider. Authority will not be obligated to consider a proposed assignment if
Contractor is in default.

E.

Retention of Records. Assignment of the Agreement in no way relieves Contractor of its record
retention responsibilities under Section 6.1, nor of any and all other Contractor obligations that
survive the Agreement.

12.7

No Third Party Beneficiaries

This Agreement is not intended to, and will not be construed to, create any right on the part of any third
party to bring an action to enforce any of its terms.

12.8

Waiver

The waiver by either Party of any breach or violation of any provisions of this Agreement shall not be
deemed to be a waiver of any breach or violation of any other provision nor of any subsequent breach of
violation of the same or any other provision. The subsequent acceptance by either Party of any monies
which become due hereunder shall not be deemed to be a waiver of any pre-existing or concurrent breach
or violation by the other Party of any provision of this Agreement.

12.9

Notice Procedures

All notices, demands, requests, proposals, approvals, consents, and other communications, which this
Agreement requires, authorizes or contemplates, shall be in writing and shall either be personally
delivered to a representative of the Parties at the address below or deposited in the United States mail,
first class postage prepaid, addressed as follows:
A.

If communications to the Authority are notices of legal action or request for public information,
such communication shall be directed to:
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Kirsten M. Powell
Logan & Powell LLP
15466 Los Gatos Blvd., Suite 109
Los Gatos, CA 95032
All other communications shall be directed to:
Executive Director
West Valley Solid Waste Management Authority
C/O HF&H Consultants, LLC
201 N. Civic Dr., Suite 230
Walnut Creek, CA 94596
If to Contractor:
Waste Management
___________________
___________________
and
Waste Management
100 Vassar Street
Reno, NV 89502
Attn. President
B.

The address to which communications may be delivered may be changed from time to time by a
notice given in accordance with this Section. Notice shall be deemed given on the day it is personally
delivered or, if mailed, three (3) calendar days from the date it is deposited in the mail.

12.10 Representatives of the Parties
References in this Agreement to the “Authority” shall mean the Authority’s elected body and all actions
to be taken by Authority except as provided below. The Authority may delegate, in writing, authority to
the Authority Contract Manager and/or to other Authority officials and may permit such officials, in turn,
to delegate in writing some or all of such authority to subordinate officers. The Contractor may rely upon
actions taken by such delegates if they are within the scope of the authority properly delegated to them.
The Contractor shall, by the Effective Date, designate in writing a responsible officer who shall serve as
the representative of the Contractor in all matters related to the Agreement and shall inform Authority in
writing of such designation and of any limitations upon his or her authority to bind the Contractor.
Authority may rely upon action taken by such designated representative as actions of the Contractor
unless they are outside the scope of the authority delegated to him/her by the Contractor as
communicated to Authority.
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ARTICLE 13. MISCELLANEOUS AGREEMENTS
13.1

Entire Agreement

This Agreement is the entire agreement between the Parties with respect to the subject matter hereof
and supersedes all prior and contemporaneous oral and written agreements and discussions. Each Party
has cooperated in the drafting and preparation of this Agreement and this Agreement shall not be
construed against any Party on the basis of drafting. This Agreement may be amended only by an
agreement in writing, signed by each of the Parties hereto.

13.2

Section Headings

The article headings and section headings in this Agreement are for convenience of reference only and
are not intended to be used in the construction of this Agreement nor to alter or affect any of its
provisions.

13.3

References to Laws

All references in this Agreement to laws and regulations shall be understood to include such laws as they
may be subsequently amended or recodified, unless otherwise specifically provided herein.

13.4

Amendments

This Agreement may not be modified or amended in any respect except in writing signed by the Parties.

13.5

Severability

If any non-material provision of this Agreement is for any reason deemed to be invalid and unenforceable,
the invalidity or unenforceability of such provision shall not affect any of the remaining provisions of this
Agreement, which shall be enforced as if such invalid or unenforceable provision had not been contained
herein.

13.6

Counterparts

This Agreement may be executed in counterparts, each of which shall be considered an original.

13.7

Exhibits

Each of the Exhibits identified as Exhibit “A” through “H” is attached hereto and incorporated herein and
made a part hereof by this reference. In the event of a conflict between the terms of this Agreement and
the terms of an Exhibit, the terms of this Agreement shall control.
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IN WITNESS WHEREOF, Authority and Contractor have executed this Agreement as of the day and year
first above written.

ATTEST:
_______________

______________________________

By

By
_______________

_______________

Date: __________________________

Date: __________________________

APPROVED AS TO FORM:

_______________Attorney
Date: __________________________

APPROVED AS TO FORM:
____________________________________
USA WASTE OF CALIFORNIA, INC.
Contractor Attorney

By:
___________________ {Name}
___________________ {Title}

Date: __________________________

Date: __________________________
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DEFINITIONS
For purposes of this Agreement, unless a different meaning is clearly required, the following words and
phrases shall have the following meanings respectively ascribed to them by this Exhibit and shall be
capitalized throughout this Agreement:
“Abandoned Waste” means Recyclable Materials, Organic Materials, Solid Waste, C&D, Excluded Waste,
Bulky Items, or other materials which have been abandoned, littered, or illegally dumped in the public
right of way or on public or City property.
“AB 341” means the Assembly Bill approved by the Governor of the State of California on October 5, 2011,
which amended Sections 41730, 41731, 41734, 41735, 41736, 41800, 42926, 44004, and 50001 of, and
added Sections 40004, 41734.5, and 41780.01 and Chapter 12.8 (commencing with Section 42649) to Part
3 of Division 30 of, and added and repealed Section 41780.02 of, the Public Resources Code, relating to
solid waste, as amended, supplemented, superseded and replaced from time to time.
“AB 876” means the Assembly Bill approved by the Governor of the State of California on October 8, 2015,
which added Section 41821 to the Public Resources Code, relating to solid waste as amended,
supplemented, superseded, and replaced from time to time.
“AB 901” means Assembly Bill approved by the Governor of the State of California on October 10, 2015,
which amended Section 41821.5 of, amended, renumbered and added Section 41821.6 of, and added
Sections 41821.6 to, the Public Resources Code, relating to solid waste, as amended, supplemented,
superseded, and replaced from time to time.
“AB 939” means the California Integrated Waste Management Act of 1989 (California Public Resources
Code Section 40000, et seq.), as amended, supplemented, superseded, and replaced from time to time.
"AB 1594" means the Assembly Bill approved by the Governor of the State of California on September 28,
2014, which amended Sections 40507 and 41781.3 of the Public Resources Code, relating to solid waste,
as amended, supplemented, superseded, and replaced from time to time.
"AB 1826" means the Assembly Bill approved by the Governor of the State of California on September 28,
2014, which added Chapter 12.9 (commencing with Section 42649.8) to Part 3 of Division 30 of the Public
Resources Code, relating to solid waste, as amended, supplemented, superseded, and replaced from time
to time.
“AB 2176” means the Venue and Event Reduction Act of 2004 (an act to amend Section 42911 of, and to
add Chapter 12.7 (commencing with Section 42648) to Part 3 of Division 30 of, the Public Resources Code,
relating to Recycling), also commonly referred to as “AB 2176,” as amended, supplemented, superseded,
and replaced from time to time.
"Affiliate" means all businesses (including corporations, limited and general partnerships and sole
proprietorships) which are directly or indirectly related to Contractor by virtue of direct or indirect
Ownership interest or common management. They shall be deemed to be "Affiliated with" Contractor
and included within the term "Affiliates" as used herein. An Affiliate shall include: (i) a business in which
Contractor has a direct or indirect Ownership interest, (ii) a business, which has a direct or indirect
Ownership interest in Contractor and/or (iii) a business, which is also Owned, controlled or managed by
any business or individual which has a direct or indirect Ownership interest in Contractor. For the purposes
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of this definition, "Ownership" means ownership as defined in the constructive ownership provisions of
Section 318(a) of the Internal Revenue Code of 1986, as in effect on the date here, provided that ten
percent (10%) shall be substituted for fifty percent (50%) in Section 318(a)(2)(C) and in Section
318(a)(3)(C) thereof; and Section 318(a)(5)(C) shall be disregarded. For purposes of determining
ownership under this paragraph and constructive or indirect ownership under Section 318(a), ownership
interest of less than ten percent (10%) shall be disregarded and percentage interests shall be determined
on the basis of the percentage of voting interest of value which the ownership interest represents.
“Agreement” means this Agreement between City and Contractor, including all exhibits, and any future
amendments hereto.
“Applicable Law” means all Federal, State, County, and local laws, regulations, rules, orders, judgments,
degrees, permits, approvals, or other requirement of any governmental agency having jurisdiction over
the Collection, Transportation, and Processing of Recyclable Materials, Organic Materials, and Solid Waste
that are in force on the Effective Date and as may be enacted, issued or amended during the Term of this
Agreement. Applicable Law includes, but is in no way limited to, AB 939, AB 341, AB 1826, and the April
2020 draft SB 1383 regulations
“Approved Facility(ies)” means the Approved Alternate Disposal Facility, the Approved Alternate
Processing Facility, the Approved Disposal Facility, and the Approved Processing Facility.
“Approved Alternate Disposal Facility” means the Disposal facility proposed by Contractor and approved
by City for use in the event that the Approved Disposal Facility is unavailable for use. As of the Effective
Date, the Alternative Facility is the Kirby Canyon Landfill, located at 910 Coyote Creek Golf Drive, Morgan
Hill, CA, 95037.
“Approved Alternate Processing Facility” means the Mixed Organic Waste Processing facility proposed
by Contractor and approved by City for use in the event that the Approved Processing Facility is
unavailable for use. As of the Effective Date, the Approved Alternative Processing Facility is the Altamont
Landfill, located at 10840 Altamont Pass Road, Livermore, CA 94550.
“Approved Disposal Facility” means the Guadalupe Landfill which is owned and operated by Waste
Management.
“Approved Organics Processing Facility” means the Altamont Covered Aerated Static Pile (CASP)
Composting Facility which is owned and operated by Waste Management.
“Approved Organics Transfer Facility” means the Guadalupe Landfill, which is owned and operated by
Waste Management.
“Authority” means the West Valley Solid Waste Management Authority, a California Joint Powers
Authority, and all the territory lying within the boundaries of the Member Agencies as presently existing
or as such boundaries may be modified during the Term.
"Beneficial Reuse" means use of material for beneficial reuse which shall include, but not be limited to,
the following: Alternative Daily Cover, Alternative Intermediate Cover, final cover foundation layer, liner
operations layer, leachate and landfill gas collection system, construction fill, road base, wet weather
operations pads and access roads, and soil amendments for erosion control and landscaping.
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"Board of Directors” means the Board of Directors of the Authority.
"Business Days" mean days during which the Member Agency offices are open to do business with the
public.
"California Integrated Waste Management Act" means Public Resources Code, Section 40000 et seq.
"Change in Law" means any of the following events or conditions that has a material and adverse effect
on the performance by the Parties of their respective obligations under this Agreement (except for
payment obligations, or City Diversion decisions or obligations that have the effect of reducing the relative
tonnages of Solid Waste available for Disposal.
The enactment, adoption, promulgation, issuance, modification, or written change in administrative or
judicial interpretation of any Applicable Law on or after the Effective Date that Contractor can
demonstrate, through the process described in Section 8.5, increases Contractor's cost of performing
under this Agreement; or,
The order or judgment of the United States Government, on or after the Effective Date, to the extent such
order or judgment is not the result of willful or negligent action, error or omission or lack of reasonable
diligence of City or of the Contractor, whichever is asserting the occurrence of a Change in Law; provided,
however, that the contesting in good faith or the failure in good faith to contest any such order or
judgment shall not constitute or be construed as such a willful or negligent action, error or omission or
lack of reasonable diligence.
Any changes in the finally adopted SB 1383 regulations relative to the April 2020 Draft of the SB 1383
regulations shall be considered a change in law.
"Closure" means the mandated activities stipulated in Applicable Law and required to be conducted
following conclusion of Disposal activities at the Approved Disposal Facility or any portion of the Approved
Disposal Facility such that Post-Closure activities can commence, including but not limited to all planning,
design, regulatory approvals, plan implementation, construction and monitoring.
“Collect” (or Collection or any variation thereof) means the act of taking physical possession of Discarded
Materials at Single-Family, Multi-Family, or Commercial Premises within the Jurisdiction, and Transporting
the Discarded Materials to an Approved/Designated Facility for Processing, Transfer, or Disposal.
“Commencement Date” means the date specified in Section 2.1 when Disposal and Processing services
required by this Agreement shall be provided to the Authority by the Contractor.
"Composting or Compost (or any variation thereof)" includes a controlled biological
decomposition of organic materials yielding a safe and nuisance free compost product.
“Compostable Plastic(s)” means plastic materials that meet the ASTM D6400 standard for compostability.
“Complaint” shall mean each written or orally communicated statement made by any Person, whether to
City or Contractor, alleging: (1) non-performance, or deficiencies in Contractor’s performance, of its duties
under this Agreement; (2) a violation by Contractor of this Agreement; or, (3) a notification from Person
or City that an SB 1383 violation(s) have occurred.
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“Construction and Demolition Debris (C&D)” includes discarded building materials, packaging, debris,
and rubble resulting from construction, alteration, remodeling, and repair or demolition operations on
any pavements, excavation projects, houses, Commercial buildings, or other structures, excluding
Excluded Waste. Construction and Demolition Debris includes rocks, soils, tree remains and other Yard
Trimmings which results from land clearing or land development operations in preparation for
construction.
"Container(s)" means a receptacle for temporary storage of Discarded Materials. Containers include, but
are not limited to, Bins, Carts, Roll-Off Boxes, compactors, cans, buckets, bags, or other storage
instruments.
"Contract Manager" means the Authority representative specified in Section 3.9, who is the
main point of contact for this Agreement.
"Contractor" means Waste Management of South Bay organized and operating under the laws
of the State and its officers, directors, employees, agents, companies, related-parties, affiliates,
subsidiaries, and Subcontractors.
"Contractor's Compensation" means the monetary compensation received by Contractor in
return for providing services in accordance with this Agreement as described in Article 8.
"County'' means the County of Santa Clara.
“Contamination” means the following: (i) Discarded Materials placed in a Recyclable Materials Container
that are not identified as Recyclable Materials; (ii) Discarded Materials placed in the Organic Materials
Container that are not identified as Organic Materials; (iii) Discarded Materials placed in the Solid Waste
Container that are identified as Recyclable Materials and/or Organic Materials, which are to be separately
Collected; and/or (iv) Excluded Waste placed in any Container.
"Delivered" or "Delivery" (or other variations thereof) means the action of the Franchise
Collector in bringing Solid Waste to the Approved Disposal Facility for Disposal.
“Discarded Materials” means Mixed Organic Waste, Solid Waste, and Construction and Demolition Debris
(C&D) placed by a Generator in a receptacle and/or at a location for the purposes of Collection by the
Franchised Collector, excluding Excluded Waste.
“Disposal or Dispose (or any variation thereof)” means the final disposition of any solid waste Collected
by the Contractor at a permitted landfill or other permitted solid waste Facility.
“Divert or Diversion” means to prevent Discarded Materials from Disposal at landfill or transformation
facilities, (including facilities using incineration, pyrolosis, distillation, gasification, or biological conversion
methods) through Source Reduction, reuse, Recycling, Composting, anaerobic digestion or other method
of Processing, pursuant to the provisions of AB 939, and subsequent Recycling–related statute. Diversion
is a broad concept that is to be inclusive of material handling and Processing changes that may occur over
the Term including, but not limited to, changes in standard industry practice or implementation of
innovative (but not necessarily fully proven) techniques or technology that reduce Disposal risk, decrease
costs and/or are for other reasons deemed desirable by the Authority.
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“Effective Date” means the date on which the Agreement becomes binding upon the Parties, which is the
date when the latter of the Parties has executed this Agreement.
“Environmental Laws” means all federal and State statutes, and Jurisdiction ordinances concerning public
health, safety, and the environment
“Excluded Waste” means Hazardous Substance, Hazardous Waste, Infectious Waste, Designated Waste,
volatile, corrosive, biomedical, infectious, biohazardous, and toxic substances or material waste that
Approved Facility operator(s) reasonably believe(s) would, as a result of or upon acceptance, Transfer,
Processing, or Disposal, be a violation of local, State, or Federal law, regulation, or ordinance, including:
land use restrictions or conditions, waste that cannot be Disposed of in Class III landfills or accepted at the
Facility by permit conditions, waste that in Contractor’s reasonable opinion would present a significant
risk to human health or the environment, cause a nuisance or otherwise create or expose Contractor or
Jurisdiction to potential liability; but not including de minimis volumes or concentrations of waste of a
type and amount normally found in Single-Family or Multi-Family solid waste after implementation of
programs for the safe Collection, Processing, Recycling, treatment, and Disposal of batteries and paint in
compliance with Sections 41500 and 41802 of the California Public Resources Code. Excluded Waste does
not include Used Motor Oil and Filters, or household batteries when properly placed for Collection by
Contractor as set forth in this Agreement.
“E-Waste" means discarded electronic equipment including, but not limited to, televisions, computer
monitors, central processing units (CPUs), laptop computers, computer peripherals (including external
hard drives, keyboards, scanners, and mice), printers, copiers, facsimile machines, radios, stereos, stereo
speakers, VCRs, DVDs, camcorders, microwaves, telephones, cellular telephones, and other electronic
devices. Some E-Waste or components thereof may be Hazardous Waste or include Hazardous Substances
and thus require special handling, Processing, or Disposal.
“Federal” means belonging to or pertaining to the Federal government of the United States.
“Food Recovery Organization” means an entity that primarily engages in the collection or receipt of Edible
Food from Commercial Edible Food Generators and distributes that Edible Food to the public for food
recovery either directly or through other entities, including, but not limited to:
A.
B.
C.

A food bank as defined in Section 113783 of the Health and Safety Code;
A nonprofit charitable organization as defined in Section 113841 of the Health and Safety code;
and,
A nonprofit charitable temporary food facility as defined in Section 113842 of the Health and
Safety Code.

If the definition in 14 CCR Section 18982(a)(25) differs from this definition, the definition in 14 CCR Section
18982(a)(25) shall apply to this Agreement.
“Food Recovery Service” means a Person or entity that collects and transports Edible Food from a
Commercial Edible Food Generator to a Food Recovery Organization or other entities for Food Recovery;
or as otherwise defined in 14 CCR Section 18982(a)(26).
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“Food Scraps" means those Discarded Materials that will decompose and/or putrefy including: (i) all
kitchen and table food waste; (ii) animal or vegetable waste that is generated during or results from the
storage, preparation, cooking or handling of food stuffs; (iii) discarded paper (including paper containers
and cartons) that is Contaminated with Food Scraps and Compostables; (iv) fruit waste, grain waste, dairy
waste, meat, and fish waste; and, (v) vegetable trimmings, houseplant trimmings and other Compostable
organic waste common to the occupancy of Residential dwellings. Food Scraps are a subset of Organic
Materials.
"Franchise" means the special right granted by Authority for the Collection of Solid Waste, Recyclable
Materials, Green Waste, Food Scraps, and Construction and Demolition Debris within the Authority, the
Transportation of such material to appropriate places of Processing, Recycling, Composting and/or
Disposal, and the Processing of Recyclable Materials and Food Scraps.
"Franchised Collector means the legal entity that holds an exclusive Franchise agreement with the
Authority.
“Generator” means any Person whose act or process produces Discarded Materials as defined in the
Public Resources Code, or whose act first causes Discarded Materials to become subject to regulation.
“Gross Receipts” shall mean total cash receipts collected from Customers by the Contractor for the
provision of services pursuant to this Agreement, without any deductions.
“Hazardous Substance” means any of the following: (a) any substances defined, regulated or listed
(directly or by reference) as "Hazardous Substances", "hazardous materials", "Hazardous Wastes", "toxic
waste", "pollutant" or "toxic substances" or similarly identified as hazardous to human health or the
environment, in or pursuant to: (i) the Comprehensive Environmental Response, Compensation and
Liability Act (CERCLA) of 1980, 42 USC §9601 et seq. (CERCLA); (ii) the Hazardous Materials Transportation
Act, 49 USC §1802, et seq.; (iii) the Resource Conservation and Recovery Act, 42 USC §6901 et seq.; (iv)
the Clean Water Act, 33 USC §1251 et seq.; (v) California Health and Safety Code §§25115-25117, 25249.8,
25281, and 25316; (vi) the Clean Air Act, 42 USC §7901 et seq.; and, (vii) California Water Code §13050;
(b) any amendments, rules or regulations promulgated thereunder to such enumerated statutes or acts
currently existing or hereafter enacted; and, (c) any other hazardous or toxic substance, material,
chemical, waste or pollutant identified as hazardous or toxic or regulated under any other Applicable Law
currently existing or hereinafter enacted, including, without limitation, friable asbestos, polychlorinated
biphenyl’s (PCBs), petroleum, natural gas, and synthetic fuel products, and by-products.
“Hazardous Waste” means all substances defined as Hazardous Waste, acutely Hazardous Waste, or
extremely Hazardous Waste by the State in Health and Safety Code §25110.02, §25115, and §25117 or in
the future amendments to or recodifications of such statutes or identified and listed as Hazardous Waste
by the U.S. Environmental Protection Agency (EPA), pursuant to the Federal Resource Conservation and
Recovery Act (42 USC §6901 et seq.), all future amendments thereto, and all rules and regulations
promulgated thereunder.
"Holidays" are defined as New Year's Day, Thanksgiving Day, and Christmas Day.
“Household Hazardous Waste” or “HHW” means Hazardous Waste generated at residential Premises
within the City. HHW includes: paint, stain, varnish, thinner, adhesives, auto products such as old fuel,
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Draft Agreement, Exhibit A, Page 6

EXHIBIT A
DEFINITIONS
Used Motor Oil, Used Oil Filter, batteries, household batteries, fluorescent bulbs, tubes, cleaners and
sprays, pesticides, fertilizers and other garden products, needles, syringes, and lancets.
“Incompatible Materials” or “Incompatibles” mean(s) human-made inert material, including, but not
limited to, glass, metal, plastic, and also includes organic waste that the receiving end-user, facility,
operation, property, or activity is not designed, permitted, or authorized to perform Organic Material
recovery activities as defined in 14 CCR Section 18983.1(b), or as otherwise defined by 14 CCR Section
17402(a)(7.5).
"Liquidated Damages" means the amounts due by Contractor for failure to meet specific quantifiable
standards of performance as described in Section 10.6.
"Member Agency" means the Cities of Campbell, Monte Sereno, Saratoga, or the Town of Los Gatos and
includes all of the territory lying within their municipal boundaries as presently existing or as such
boundaries may be modified during the term of this Agreement.
“Mixed Organic Waste” means those discarded organic materials that are collected from a residential
customer that includes a mixture of Food Waste and Green Waste. Mixed Organic Waste does not include
items herein defined as Excluded Waste, and contaminants such as glass, plastic, ceramics, metal, waxed
paper, animal waste, restaurant or commercially collected post-consumer food waste, dirt, treated or
painted wood, concrete, or tree stumps, subject to contamination standards described in Section 4.2.E.
Mixed Organic Waste is a subset of Organic Materials.
“Party or Parties” refers to the City and Contractor, individually or together.
"Permits" means all federal, State, county, City, other local and any other governmental unit permits,
orders, licenses, approvals, authorizations, consents and entitlements that are required under Applicable
Law to be obtained or maintained by any Person with respect to services performed under this
Agreement, as renewed or amended from time to time.
“Person(s)” means any individual, firm, association, organization, partnership, consortium, corporation,
trust, joint venture, Commercial entity, governmental entity, public entity, or any other legal Person.
"Per-Ton Rate" means the per-unit compensation owed Contractor by City for each ton of
Delivered Materials by the Franchise Collector as payment for all services, other than on-call services,
provided under this Agreement, and as adjusted annually as provided in Article 8.
"Post-Closure" means the mandated activities stipulated in Applicable Law requiring long-term
monitoring and maintenance of the Approved Facility, or of any portion of the Approved Facility
that has been fully Closed in compliance with Applicable Law.
“Processing” means the controlled separation, recovery, volume reduction, conversion, or Recycling of
solid waste including, but not limited to, organized, manual, automated, or mechanical sorting, cleansing,
treating or reconstituting or use of other methods, for the purpose of making such material available for
Recycling or reuse and/or marketing as a Recyclable or Organic Material product.
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“Prohibited Container Contaminants” means the following: (i) Discarded Materials placed in the Member
Agency’s Organic Materials Container that are not identified as acceptable Source Separated Organic
Materials for the Member Agency’s Organic Materials Container; (ii) Discarded Materials placed in the
Member Agency’s Solid Waste Container that are acceptable Source Separated Recyclable Materials and
Source Separated Organic Materials to be placed in Member Agency’s Organic Materials Container and
Recyclable Materials Container; and (iii) Excluded Waste placed in any Container.
“Rate Period” means a twelve (12) month period, commencing January 1 and concluding December 31.
“Recycle or Recycling” means the process of sorting, cleansing, treating, and reconstituting at a Recyclable
Materials Processing Facility materials that would otherwise be Disposed of at a landfill for the purpose
of returning such materials to the economy in the form of raw materials for new, reused, or reconstituted
products.
"Residue" means those materials which, after Processing, are Disposed rather than Recycled
due to either the lack of markets for materials or the inability of the Processing Facility to capture
and recover the materials.
“SB 1016” means the Solid Waste Per Capita Measurement Act of 2008 (an act to amend Sections 40183,
40184, 41783, 41820.6, 41821, 41850, 42921, and 42926 of, to amend the headings of Article 4
(commencing with Section 41825) and Article 5 (commencing with Section 41850) of Chapter 7 of Part 2
of Division 30 of, to add Sections 40127, 40145, 40150.1, 41780.05, 42921.5, and 42927 to, and to repeal
and add Section 41825 of, the Public Resources Code, relating to Solid Waste), also commonly referred to
as “SB 1016,” as amended, supplemented, superseded, and replaced from time to time.
“Service Area” means the physical area encompassed by the Authority’s member jurisdictions.
“SB 1383” means Senate Bill 1383 of 2016 approved by the Governor on September 19, 2016, which
added Sections 39730.5, 39730.6, 39730.7, and 39730.8 to the Health and Safety Code, and added
Chapter 13.1 (commencing with Section 42652) to Part 3 of Division 30 of the Public Resources Code,
establishing methane emissions reduction targets in a statewide effort to reduce emissions of shortlived climate pollutants as amended, supplemented, superseded, and replaced from time to time.
For the purposes of this Agreement, SB 1383 specifically refers to the Short-Lived Climate Pollutants
(SLCP): Organic Waste Reductions regulations developed by CalRecycle that created Chapter 12 of 14
CCR, Division 7 and amended portions of regulations of 14 CCR and 27 CCR.
“Self-Hauler” or “Self-Haul” means a Person who hauls solid waste, Organic Waste, or recovered material
he or she has generated to another Person, or as otherwise defined in 14 CCR Section 18982(a)(66). SelfHauler also includes a Person who Back-Hauls waste.
“Solid Waste” means solid waste as defined in California Public Resources Code, Division 30, Part 1,
Chapter 2, §40191 and regulations promulgated hereunder. Excluded from the definition of Solid Waste
are Excluded Waste, C&D, Source Separated Recyclable Materials, Source Separated Organic Materials,
and radioactive waste. Notwithstanding any provision to the contrary, Solid Waste may include de minimis
volumes or concentrations of waste of a type and amount normally found in residential Solid Waste after
implementation of programs for the safe Collection, Recycling, treatment, and Disposal of Household
Hazardous Waste in compliance with Section 41500 and 41802 of the California Public Resources Code as
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may be amended from time to time. Solid Waste includes salvageable materials only when such materials
are included for Collection in a Solid Waste Container not Source Separated from Solid Waste at the site
of generation.
“Source Separated” means the segregation, by the Generator, of materials designated for separate
Collection for some form of Recycling, Composting, recovery, or reuse.
“State” means the State of California.
“Subcontractor” means a party who has entered into a contract, express or implied, with the Contractor
for the performance of an act that is necessary for the Contractor’s fulfillment of its obligations for
providing service under this Agreement. Subcontractors may be independent third parties, or affiliates or
related parties sharing common or related ownership with Contractor. Vendors providing materials and
supplies to Contractor shall not be considered Subcontractors.
“Term” means the Term of this Agreement, including extension periods if granted, as provided for in
Section 2.1 of this Agreement.
“Ton” or “Tonnage” means a unit of measure for weight equivalent to two thousand (2,000) standard
pounds where each pound contains sixteen (16) ounces.
“Transfer” means the act of transferring Delivered Materials to other facilities for the purpose of
Processing or Disposing of such materials.
“Transportation” or “Transport” means the act of conveying collected materials from one location to
another.
“Universal Waste (U-Waste)” means all wastes as defined by Title 22, Subsections 66273.1 through
66273.9 of the California Code of Regulations. These include, but are not limited to, batteries, fluorescent
light bulbs, mercury switches, and E-Waste.
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15-year term with a 5-year extension option
• Municipal Solid Waste
• C&D for Alternative Daily Cover
• Green Waste Composting Services-Altamont
• Green Waste/Mixed Food Waste-Altamont
• Alternative Daily Cover Soil

$34.70 per
$59.86 per
$79.18 per
$79.32 per
$33.48 per

2020-Taxes/Fees for Disposal are currently
2020-Taxes/Fees for C & D, ADC Soil & Green Waste

$19.80 per ton
$.52 per ton

ton
ton
ton
ton
ton

EXHIBIT D
DISPOSAL FEES RESPONSIBILITY OF CONTRACTOR
The Disposal Proprietary Rate, Yard Waste Proprietary Rate, and Construction and Demolition Debris
Proprietary Rate will not be increased, as a result of, any of the following:
1. Costs of compliance with the “Calderon Legislation” (former California Government Code, Sections
66796.53 and 66796.54, now California Public Resources Code Sections 45300-04, 45700, California
Health & Safety Code Sections 40511, 41805.5, and 42311.5, and California Water Code Section 13273);
“Proposition 65" (California Health & Safety Code, Section 25249.5 et. seq., and Health & Safety Code
Section 25192); the Federal Clean Air Act (42 U.S.C. Sections 7401-7642) and the California Clean Air Act
(Health and Safety Code Sections 39000-44384); the Federal Clean Water Act (33 U.S.C. Sections 1251
et seq.); the Porter-Cologne Water Quality Act (California Water Code, Division 7, Section 13000 et seq.);
the California Integrated Waste Management Act of 1989 (California Public Resources Code, Divisions
30 and 31, Section 40000 et seq.); the Federal Resource Conservation and Recovery Act (42 U.S.C.,
Section 6901 et seq.); the California Hazardous Waste Control Act (California Health and Safety Code,
Division 20, Chapter 6.5, Section 25100 et seq.); the Federal Emergency Planning and Community Right
to Know Act of 1986 (42 U.S.C. Sections 11001-11050); the California Hazardous Materials Release
Response Plan and Inventory Act (California Health and Safety Code, Division 20, Chapter 6.95, Section
25500 et seq.); the California Underground Storage Tank Act (California Health and Safety Code, Division
20, Chapter 6.7, Section 25280 et seq.); the California Occupational Safety and Health Act (California
Labor Code, Division 5, Parts 1-10, Section 6300 et seq.); the Federal Occupational Safety and Health Act
(29 U.S.C. Section 651 et seq.), and the regulations adopted thereunder, including but not limited to
“EPA Subtitle D” (40 C.F.R., Parts 257 and 258); Bay Area Air Quality Management District Regulation 8,
Rule 34; Title 14 California Code of Regulations; Title 22 California Code of Regulations; and “Chapter
15" (Title 23 California Code of Regulations, Sections 2510-2601), as they are in effect as of the date of
this Agreement, except that “EPA Subtitle D” encompasses both the regulations in effect as of the date
of this Agreement and the proposed regulations published on August 30, 1988, at pages 33314-33422
of the Federal Register.
2. Costs, based on regulations existing as of the Effective Date, of closure of the Disposal Facility and for
maintenance of the Disposal Facility after it has been closed.
3. Costs of work or monitoring due to CONTRACTOR’S negligence, active or passive, or intentional
misconduct, or fines or penalties for violations of law.
4. Costs for CONTRACTOR’S performance of work for which it is responsible under other provisions of this
Agreement.
5. Costs of remedial or additional work attributable solely to Franchise Solid Waste already in place at the
Disposal Facility prior to the Effective Date.
6. Costs attributable to changing the classification of the Disposal Facility to allow it to accept waste other
than Municipal Solid Waste. Nor would AUTHORITY benefit from such change in classification.

EXHIBIT E
SCHEDULE OF REQUIRED REPORTS
REGULAR REPORTS
Rate Adjustment Calculations
One-Time Initial Documents
Insurance Certificates with Original
Endorsements

CONTRACT REFERENCE
Section VI.C.3
Section VI.H.3
Section VI.M.3
CONTRACT REFERENCE
Exhibit A.V.C

DUE DATE
March 1st of Each Year

CPC Financial Assurance Evidence
Copy of Each Permit, License or
Approval
As-Requested/Required Reports,
Notice of Any Claims Likely To Impair
Service
Change in Hours or Days of
Operation
Tare Weights of Vehicles/Boxes

Section III.A.3
Section V.D

DUE DATE
Prior to execution of the
contract, unless waived in whole
or in part by AUTHORITY
Same as above
Same as above

CONTRACT REFERENCE
Section V.E

DUE DATE
Within Sixty (60) Days of Claim

Section V.G

Ninety (90) Days in Advance

Section V.H.2

Changes to Fee Component

Section VI.C.3
Section VI.H.3
Section VI.M.3
Section VI.E.3.a
Section VI.J.3.a
Section VI.O.3.a
Section VI.Q.2

Within Ten (10) Days of Request
by AUTHORITY
Thirty (30) Days in Advance

Notice of Change in Legal
Requirements
Cost Estimate for Additional Services

Promptly

Tonnage Information for State
Reports
Assignment Request

Section IX

Within Thirty (30) Days of
Request by AUTHORITY
Upon request by AUTHORITY

Section XVII.A.2

N/A

Notice of Force Majeure

Section XXIV

N/A

Exhibit G Proposal
•

Preparation of tipping pad, traffic controls and spotting services will be billed
at 700.00 per occurrence

•

Loader with Operator will be billed at $1500.00 per 8-hour shift, overtime will
be billed at $220/hr for a loader and operator

•

Hours of Operation for monitoring events: Monitoring events shall occur during
normal business operating hours which are currently as follows; Monday –
Friday 6 am-4:00 pm. Monitoring events shall not be performed on Saturday
and Sundays or during the following holidays; New Year’s Day, Easter Sunday,
Thanksgiving Day, and Christmas Day, and New Year’s and Christmas Eve. All
flows monitored will be delivered in route vehicles, walking floor trailers or
other self-unloading vehicles. Tipping services are not included as part of this
proposal.

•

Monitoring Consulting Services: Monitoring events will be conducted and
reports prepared by third party consultants. All Consulting Services utilized for
the purposes of performing SB1383 monitoring and reporting events, and/or
other audits shall be billed at a rate of Cost plus 10% markup.

EXHIBIT H
SUBCONTRACTORS & ALTERNATE FACILITIES
Subcontractors/Transporters:
Jim Friebl Trucking
BioFuels, Inc.
Bradley Tanks, Inc.
Tiger Lines, Inc.

Alternate Facilities:
Disposal/MSW:
Kirby Canyon Landfill
Organics:
Redwood CASP
Central Valley Compost
(FUTURE)- Kirby Canyon CASP

EXHIBIT J
GUARANTY AGREEMENT
THIS GUARANTY (the “Guaranty) is given as of the ____ day of ____, 2020.
THIS GUARANTY is made with reference to the following facts and circumstances:
A.

Guadalupe Rubbish Disposal Company, Inc., hereinafter (“CONTRACTOR”) is a corporation organized
under the laws of the State of California, all of the issued and outstanding stock of which is owned by
USA Waste of California, Inc., (Guarantor).

B.

CONTRACTOR and the West Valley Solid Waste Management Authority (“AUTHORITY”) have
negotiated an Agreement for Waste Disposal, Yard Waste, and Construction and Demolition Debris
Processing Services effective as of January 1, 2006, (hereinafter “Agreement”). A copy of this
Agreement is attached hereto.

C.

It is a requirement of the Agreement, and a condition to the AUTHORITY entering into the Agreement,
that Guarantor guaranty CONTRACTOR’S performance of the Agreement.

D.

Guarantor is providing this Guaranty to induce the AUTHORITY to enter into the Agreement.

NOW, THEREFORE, in consideration of the foregoing, Guarantor agrees as follows:
1.

Guaranty of the Agreement. Guarantor hereby irrevocably and unconditionally guarantees to the
AUTHORITY the complete and timely performance, satisfaction and observation by CONTRACTOR of
each and every term and condition of the Agreement, which CONTRACTOR is required to perform,
satisfy, or observe. In the event that CONTRACTOR fails to perform, satisfy or observe any of the terms
and conditions of the Agreement, Guarantor will promptly and fully perform, satisfy or observe them
in the place of CONTRACTOR or cause them to be performed, satisfied or observed. Guarantor hereby
guarantees payment to the AUTHORITY of any damages, costs, or expenses which might become
recoverable by the AUTHORITY from CONTRACTOR due to its breach of the Agreement.

2.

Guarantor’s Obligations Absolute. The obligations of the Guarantor hereunder are direct, immediate,
absolute, continuing, unconditional, and unlimited, and with respect to any payment obligation of
CONTRACTOR under the Agreement, shall constitute a guarantee of payment and not of collection. In
any action brought against the Guarantor to enforce, or for damages for breach of, its obligations
hereunder, the Guarantor shall be entitled to all defenses, if any, that would be available to
CONTRACTOR in an action to enforce, or for damages for breach of, the Agreement (other than
discharge of, or stay of proceedings to enforce, obligations under the Agreement under bankruptcy
law).

3.

Waivers. Except as provided herein the Guarantor shall have no right to terminate this Guaranty or to
be released, relieved, exonerated or discharged from its obligations under this Guaranty for any
reason whatsoever, including, without limitation: (1) the insolvency, bankruptcy, reorganization or
cessation of existence of CONTRACTOR; (2) the actual or purported rejection by a trustee in
bankruptcy of the Agreement, or any limitation on any claim in bankruptcy resulting from the actual
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or purported termination of the Agreement; (3) any waiver with respect to any of the obligations of
the Agreement guaranteed hereunder or the impairment or suspension of any of the AUTHORITY’S
rights or remedies against CONTRACTOR; or (4) any merger or consolidation of CONTRACTOR with any
other corporation, or any sale, lease or transfer of any or all the assets of CONTRACTOR. Without
limiting the generality of the foregoing, Guarantor hereby waives the rights and benefits under
California Civil Code §2819.
The Guarantor hereby waives any and all benefits and defenses under California Civil Code §2846,
2849, and 2850 as may be amended from time to time, including without limitation, the right to
require the AUTHORITY to (a) proceed against CONTRACTOR, (b) proceed against or exhaust any
security or collateral the AUTHORITY may hold now or hereafter hold, or (c) pursue any other right or
remedy for Guarantor’s benefit, and agrees that AUTHORITY may proceed against Guarantor for the
obligations guaranteed herein without taking any action against CONTRACTOR or any other guarantor
or pledge or and without proceeding against or exhausting any security or collateral the AUTHORITY
may hold now or hereafter hold. The AUTHORITY may unqualifiedly exercise in it sole discretion any
or all rights and remedies available to it against CONTRACTOR or any other guarantor or pledge or
without impairing the AUTHORITY’S rights and remedies in enforcing this Guaranty.
The Guarantor hereby waives and agrees to waive at any future time at the request of the AUTHORITY
to the extent now or then permitted by applicable law, any and all rights which the Guarantor may
have or which at any time hereafter may be conferred upon it, by statute, regulation or otherwise, to
avoid any of its obligations under, or to terminate, cancel, quit or surrender this Guaranty. Without
limiting the generality of the foregoing, it is agreed that the occurrence of any one or more of the
following shall not affect the liability of the Guarantor hereunder: (a) at any time or from time to time,
without notice the Guarantor, performance or compliance herewith is waived; (b) any other of any
provision of its Agreement indemnification with respect to CONTRACTOR’S obligations under the
Agreement or any security therefore is released or exchanged in whole or in part or otherwise dealt
with; or (c) any assignment of the Agreement is effected which does not require the AUTHORITY’S
approval.
The Guarantor hereby expressly waives, diligence, presentment, demand for payment or
performance, protest and all notices whatsoever, including, but not limited to, notices of nonpayment or non-performance, notices of protest, notices of any breach or default, and notices of
acceptance of this Guaranty. If all or any portion of the obligations guaranteed hereunder are paid or
performed, Guarantor’s obligations hereunder shall continue and remain in full force and effect in the
event that all or any part of such payment or performance is avoided or recovered directly or indirectly
from the AUTHORITY as a preference, fraudulent transfer or otherwise, irrespective of (a) any notice
of revocation given by Guarantor or CONTRACTOR prior to such avoidance or recovery, and (b)
payment in full of any obligations then outstanding.
4.

Term. This Guaranty is not limited to any period of time, but shall continue in full force and effect until
all of the terms and conditions of the Agreement have been fully performed or otherwise discharged
and Guarantor shall remain fully responsible under this Guaranty without regard to the acceptance by
the AUTHORITY of any performance bond or other collateral to assure the performance of
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CONTRACTOR’S obligations under the Agreement. Guarantor shall not be released of its obligations
hereunder so long as there is any claim by the AUTHORITY against CONTRACTOR arising out of the
Agreement based on CONTRACTOR’S failure to perform which has not been settled or discharged.
No Waivers. No delay on the part of the AUTHORITY in exercising any rights under this Guaranty or
failure to exercise such rights shall operate as a waiver of such rights. No notice to or demand on
Guarantor shall be a waiver of any obligation of Guarantor or right of the AUTHORITY to take other or
further action without notice or demand. No modification or waiver of any of the provisions of this
Guaranty shall be effective unless it is in writing and signed by the AUTHORITY and by Guarantor, nor
shall any waiver be effective except in the specific instance or matter for which it is given.
6.

Attorney’s Fees. In addition to the amounts guaranteed under this Guaranty, Guarantor agrees in the
event of Guaranty’s breach of its obligations including to pay reasonable attorney’s fees and all other
reasonable costs and expenses incurred by the AUTHORITY in enforcing this Guaranty, or in any action
or proceeding arising out of or relating to this Guaranty, including any action instituted to determine
the respective rights and obligations of the parties hereunder, providing the Authority is the prevailing
party, otherwise, in all instances in which Guarantor is the prevailing party, Guarantor shall be entitled
to recover from Authority its reasonable attorney’s fees and reasonable costs and expenses incurred
by the Guarantor in defending this Guaranty against the AUTHORITY.

7.

Governing Law: This Guaranty is and shall be deemed to be a contract entered into in and pursuant
to the laws of the State of California and shall be governed and construed in accordance with the laws
of California without regard to its conflicts of laws, rules for all purposes including, but not limited to,
matters of construction, validity and performance. Guarantor agrees that any suit, action, and other
proceeding brought by the AUTHORITY or other party to enforce this Guaranty may be brought and
concluded in the courts of the State of California, in Santa Clara County or Federal District court for
northern California, which shall have exclusive jurisdiction over such suit, action, or proceeding.
Guarantor appoints the following person as its agents for service of process in California: CT
Corporation System.

8.

Severability. If any portion of this Guaranty is held to be invalid or unenforceable, such invalidity will
have not effect upon the remaining portions of this Guaranty, which shall be severable and continue
in full force and effect.

9.

Binding on Successors. This Guaranty shall inure to the benefit of the AUTHORITY and its successors
and shall be binding upon Guarantor and its successors, including transferee(s) of substantially all of
its assets and its shareholder(s) in the event of its dissolution or insolvency.

10.

Authority. Guarantor represents and warrants that it has the corporate power and the authority to
give this Guaranty, that its execution of this Guaranty has been authorized by all necessary action
under its Article of Incorporation and By-Laws, and that the person signing this Guaranty on its behalf
has the authority to do so.

11.

Notices. Notice shall be given in writing, deposited in the U.S. mail, registered or certified, first class
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postage prepaid, addressed as follows:
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To the AUTHORITY:

Executive Director
West Valley Solid Waste Management Authority
c/o Hilton Farnkopf & Hobson
2175 N. California Blvd., Suite 990
Walnut Creek, CA 94596

with a copy to the AUTHORITY Attorney at the same address.
To the Guarantor:

Group General Counsel
USA Waste of California, Inc.
1001 Fannin, #4000
Houston, TX 7702

With a copy to the CONTRACTOR:
Market Area General Manager
Guadalupe Rubbish Disposal Company, Inc
15999 Guadalupe Mines Road
San Jose, CA 95120

EXHIBIT J
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IN WITNESS WHEREOF, the AUTHORITY and Guarantor have executed this Agreement as of the day and
year first above written.
GUARANTOR:
USA Waste of California, Inc.
(name of Guarantor)
By: _____________________________
(sign here)
________________________________
Dean Kattler, Vice President
By: _____________________________
(sign here)

WEST VALLEY SOLID WASTE
AUTHORITY “AUTHORITY”
A Municipal Corporation

MANAGEMENT

_________________________________
Name
Title
RECOMMENDED FOR APPROVAL:

_________________________________
________________________________
Name
Robert E. Longo, Vice President and Assistant Title
Secretary
APPROVED AS TO FORM:
AUTHORITY Attorney
_________________________________
Name
AUTHORITY Attorney
Proper notarial acknowledgment of execution by Guarantor must be attached.
Chairman, president or vice-president and secretary, assistant secretary, CFO or assistant treasurer must
sign for corporations. Otherwise, the corporation must attach a resolution certified by the secretary or
assistant secretary under corporate seal empowering the officer(s) signing to bind the corporation.

West Valley Solid Waste Management Authority
Request for Proposal for Solid Waste Disposal,
Mixed Residential Organics Processing,
and Construction and Demolition Processing

September 3, 2020
HF&H Consultants, LLC
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WEST VALLEY SOLID WASTE MANAGEMENT AUTHORITY (WVSWMA)
A Joint Powers Authority of 4 Agencies in Santa Clara County, California
REQUEST FOR PROPOSALS FOR
SOLID WASTE DISPOSAL AND MIXED ORGANICS, SOURCE-SEPARATED
ORGANICS, AND CONSTRUCTION AND DEMOLITION TRANSPORT AND
PROCESSING
Proposal Information: The West Valley Solid Waste Management Authority (WVSWMA) is issuing this
Request for Proposals (RFP) to request proposals for solid waste disposal, residential organics processing,
and construction and demolition processing services. Copies of this RFP may be obtained by e-mailing
Morgan McCarthy, HF&H Consultants, LLC at the email address listed below.
Ms. Morgan McCarthy, J.D.
HF&H Consultants, LLC
201 N. Civic Drive, Suite 230
Walnut Creek, CA 94596
(925) 900-5933
morgan@hfh-consultants.com
All questions regarding this RFP process should also be directed to Morgan McCarthy, HF&H Consultants,
LLC via e-mail.
Proposal Submittal: All proposals must be received by the WVSWMA by 3:00 p.m. on Friday, November
2, 2020. Proposals received after this time and date may be rejected. Proposer shall submit their complete
proposal in accordance with procedures provided in Section 4.3.3 of the RFP.
Register to Receive Future Correspondence and Announcements: If you are interested in receiving
future correspondence or announcements related to the WVSWMA RFP process, please contact Morgan
McCarthy at HF&H Consultants, LLC (see e-mail address above) and request that your name be placed on
the list of interested parties. If you do not register as an interested party by Thursday, September 24,
2020, you may not receive future correspondence or announcements related to this RFP process.
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SECTION 1 - INTRODUCTION
The West Valley Solid Waste Management Authority (WVSWMA) is a joint powers authority that was
formed in 1998 by four public agencies (Campbell, Los Gatos, Monte Sereno, and Saratoga) (collectively,
“Member Agencies”) in Santa Clara County, California. Among other responsibilities, the WVSWMA
contracts for disposal services on behalf of its Member Agencies. The WVSWMA issued this Request for
Proposal (RFP) to solicit proposals from companies interested in providing solid waste disposal and
processing services for municipal solid waste transported by the WVSMWA’s collection provider.
The WVSWMA’s primary goal for the RFP contractor selection process is to obtain low-cost disposal,
transport, and processing services for handling of the WVSWMA’s solid waste for a minimum of 10 years
(depending on proposed rates) with one 5-year extension for a maximum duration of 15 years. The
services are scheduled to commence on January 1, 2022. The WVSWMA’s solid waste tonnage was
approximately 112,000 tons for year ending December 31, 2019. All proposers must provide a proposal
for disposal services in accordance with the RFP requirements.

1.1

RFP Overview

The WVSWMA’s current agreement for solid waste disposal services with Guadalupe Landfill expires on
December 31, 2021. As a result, the WVSWMA needs to identify viable, cost-effective options for future
solid waste disposal services and enter into a contract with a company(ies) to provide the services
commencing January 1, 2022.
The City wishes to receive proposals from companies that have demonstrated experience in safely
providing services comparable to those described in this RFP and the Draft Franchise Agreement
(Attachment B).
The WVSWMA anticipates that this contractor procurement process will involve soliciting and evaluating
proposals, entering into negotiations with one or more proposers, executing a contract with the selected
contractor(s), and commencement of disposal services on January 1, 2022. The Future Agreement for
Solid Waste Disposal Services (Future Agreement), which is provided in Attachment B, presents the terms
and conditions for the contract. The final agreement will be developed during the negotiation period.
Through the WVSWMA’s disposal procurement process, proposers are asked to provide, among other
items, a proposal and pricing for landfill disposal, mixed organics processing, and construction and
demolition processing. Proposers will be short-listed based on their initial proposed disposal, transfer,
and processing rates and the Agency’s total cost, with significant consideration given to any exceptions to
the Draft Agreement taken by a proposer.

1.2

RFP Schedule

The key activities and completion dates for the RFP process are provided in Table 1. The RFP process is
described in detail in Section 4.
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Table 1
Schedule for RFP Process
ACTIVITY

COMPLETION DATE*

WVSWMA releases RFP

September 7, 2020

Deadline for submittal of written questions

September 24, 2020 3:00
p.m.

Proposers submit proposals

November 2, 2020, 3:00
p.m.

WVSWMA seeks clarification from proposers, as needed, and intends to
short-list proposers

November 2020

WVSWMA completes evaluation of proposals

December 2020

WVSWMA completes negotiations with one or two of the short-listed
proposers

February 2021

WVSWMA presents preferred proposer(s) to the Board for selection

February 2021

WVSWMA finalizes negotiations of remaining business terms
with the selected proposer(s)

May 2021

Contractor(s) commences services

January 1, 2022

* Note that the WVSWMA may modify this schedule as needed.
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SECTION 2 - BACKGROUND
Section 2 presents a brief overview of the WVSWMA’s current collection, transfer, processing, and
disposal services, Member Agency diversion levels, and programs and policies that may impact future
solid waste tonnages requiring disposal.

2.1

Current Collection, Processing, Transfer, and Disposal Services

The Authority contracts with West Valley Collection and Recycling (WVC&R) for collection of solid waste,
recyclable materials, organic materials, and C&D. WVC&R’s contract also includes processing of all
recyclable materials collected and organic materials collected from commercial customers.
WVC&R currently delivers solid waste, yard trimming, and construction and demolition to the Guadalupe
Landfill in San Jose, owned by Waste Management. Solid waste and yard trimmings are collected from
residential customers in split-body trucks, and as a result will need to be delivered to the same facility.
Yard trimmings are transferred at Guadalupe to Keith Day Composting and construction and demolition
are lightly processed for recycling and most material is used as ADC or disposed at the Guadalupe Landfill.
Collection services include a wide range of diversion programs for residents and businesses in the
WVSWMA service area including, but not limited to single-stream recyclables collection, yard trimmings
collection, and food scraps collection services. These diversion programs will continue and may be
expanded, modified, or replaced over time to comply with State law or to achieve WVSWMA or Member
Agency goals, which is likely to result in a reduction to the amount of solid waste collected and disposed.
A description of WVC&R services can be found on the company’s website at
http://www.westvalleyrecycles.com/serviceareas/index.html .

2.2

Facility Tonnage Information

Table 3 provides a summary of tonnages collected in the WSWMA service area for 2017, 2018, and 2019,
as reported by WVC&R.
Table 2
Annual Tonnage Data
(Source: WVC&R Reports to WVSWMA)
2017 Tons

2018 Tons

2019 Tons

Municipal solid waste - Gudalupe Landfill

49,707

48%

47,785

49%

60,115

54%

Recyclables - GreenWaste MRF

22,200

22%

21,667

22%

21,405

19%

Residential green waste - Guadalupe Landfill

24,098

23%

22,392

23%

24,430

22%

Commercial organics - Z-Best Composting Facility

1,275

1%

1,584

2%

2,577

2%

Inerts / C&D

5,585

5%

3,974

4%

3,149

3%

102,865

100%

97,402

100%

111,676

100%

Waste Disposed

49,707

48%

47,785

49%

60,115

54%

Waste Diverted

53,158

52%

49,617

51%

51,561

46%

102,865

100%

97,402

100%

111,676

100%

Total

Total
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Future Impacts on Solid Waste Volumes

The future diversion level and solid waste tonnage quantities will change over the term of the Future
Agreement in response to various factors. Factors include, but are not limited to:
1. The effects of the economy;
2. Diversion programs/policies of the WVSWMA, Member Agencies, the WVSWMA’s collection,
processing, and transfer services contractors, State, County, others;
3. The number of residents and residential housing units;
4. The number and types of businesses;
5. Participation levels of residents and businesses in various diversion programs;
6. Changes in collection and processing strategies and methods;
7. Rate-setting practices for collection services;
8. Recent and future federal, State, and local regulations;
9. Recycling and organic product market volatility; and,
10. Changes in waste prevention, product design and packaging, technology, and more.
Given the number of factors and the unpredictable nature of each factor, the WVSWMA cannot predict
the annual solid waste disposal tonnage that will be delivered to the landfill for disposal over the term of
the Future Agreement.
The following is a summary of some specific program and policy conditions that may influence future solid
waste tonnage levels.
•

AB 939, the 1989 State Integrated Waste Management Act, which established a goal for all cities
in the State to divert 50% of its waste stream by 2010.

•

Construction and demolition recycling requirements adopted by the Member Agencies and
requirements of the California Green Building Standards Code (CALGreen);

•

Member Agency climate action plans; zero waste initiatives; ordinances that may reduce disposal
such as bans on polystyrene to-go containers, straws, disposal of specific materials; and other
programs and policies;

•

AB 341, which the State passed in 2011, mandating recycling by multi-family and commercial
businesses that generate four cubic yards or more of solid waste and setting a state-wide
diversion goal of 75%;

•

AB 1826, which the State passed in 2014, requiring organics recycling for commercial and multifamily locations; and,

•

SB 1383, which the State passed in 2016, requiring a state-wide reduction of organic disposal
volumes by 50% by 2020 and by 75% by 2025 and recovery of 20% of edible food by 2025.
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SECTION 3 - REQUESTED SERVICES
The WVSWMA’s primary goal is to secure disposal services for all solid waste collected in its service area
that requires disposal. In addition, it is interested in proposals that offer other material handling services
and land leasing services. Given these goals, each proposer responding to this RFP is required to propose,
at a minimum, disposal services described in Section 3.1, organics processing described in Section 3.2, and
construction and demolition processing described in Section 3.3.
With regard to contracting for these services, the WVSWMA reserves the right to contract with one or
more companies for disposal and processing services by splitting the solid waste tonnage between the
facilities.

3.1

Disposal Services

The WVSWMA is interested in contracting with a company that can provide landfill disposal services over
a 10-year term with one 5-year extension for a maximum duration of 15 years commencing January 1,
2022. The contractor will need to guarantee disposal capacity for the duration of the Future Agreement,
including any extension periods. The proposer may present a landfill disposal proposal that relies on an
existing landfill site that has available permitted capacity. The proposer may rely upon a transfer station,
provided that such transfer station is permitted and has adequate available capacity to handle the
volumes and traffic impacts resulting from this contract.
The WVSWMA will direct its current collection contractor to deliver all solid waste collected to the
selected facility. The impact of collection cost changes will be considered in the evaluation of overall value
to the WVSWMA.

3.2

Residential Organic Materials Processing

In order to implement the requirements of SB 1383, the WVSWMA intends to expand the current
residential yard trimmings collection and processing system to include food scraps and food soiled paper
in the green container. As such, the WVSWMA requests proposals from potential contractors for the
processing of mixed residential organic materials (yard trimmings commingled with food scraps and food
soiled paper). Processing must be performed in a manner that counts as recycling under all applicable
laws and specifically complies with the requirements of SB 1383. Proposers should assume all obligations
of the draft SB 1383 regulations related to the operation, performance, monitoring, recordkeeping, and
reporting requirements of such facilities.
The WVSWMA expresses a strong preference for the ability to deliver residential solid waste and organic
materials to the same location due to the use of split-body collection vehicles (MSW/Organics) in the
service area.

3.3

Construction and Demolition Processing

Under the current disposal agreement, all mixed C&D collected in the service area by WVC&R is to be
delivered to the Guadalupe Landfill for processing. However, the vast majority of C&D in the service are
is self-hauled by contractors and less than 1,000 tons per year of C&D has been delivered to Guadalupe
in recent years. The WVSWMA intends to contract with a C&D processing contractor on a non-exclusive
basis to establish a default C&D processor, but intends to allow different projects to utilize different
processing facilities based on the needs of that project (e.g. LEED, CalGreen, etc.).
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SECTION 4 - RFP CONDITIONS AND SUBMITTAL PROCESS
4.1

Rights Reserved by the WVSWMA

The WVSWMA reserves the right, in its sole discretion, to pursue any or all of the following actions in
regard to this RFP process:
•

Issue addenda and amend this RFP and proposed terms of the Future Agreement;

•

Request additional information and/or clarification from proposers;

•

Extend the deadline for submitting proposals;

•

Allow for the timely correction of errors and waive minor deviations;

•

Withdraw this RFP;

•

Reject proposals that do not fully comply with the requirements detailed in this RFP, its
attachments, addenda, or clarifications;

•

Reject incomplete proposals; proposals containing errors, inconsistencies, false, inaccurate or
misleading information; proposals submitted after the deadline; and/or, proposals with other
process or content errors or deficiencies;

•

Reject a proposal that is given the highest quantitative scoring in the evaluation process (if a
scoring process is used) if it is not in the best interest of the WVSWMA, its Member Agencies,
and/or its residents and businesses;

•

Reject any or all proposals or portions of proposals;

•

Select one or more proposers for disposal services;

•

Select proposer(s) based on a combination of its qualitative and quantitative attributes;

•

Select proposer(s) with or without further discussion or negotiation;

•

Negotiate changes in the services proposed and/or described in the RFP or to incorporate nonpropriety programs proposed by others;

•

Negotiate with selected proposer(s) for a later commencement date;

•

Issue subsequent RFP(s) or Request(s) for Proposals for the same, similar, or related services at a
later date; and,

•

Take other actions the WVSWMA deems is in the best interest of the WVSWMA, its Member
Agencies, and/or its residents and businesses.

4.2

General RFP Agreements

This RFP shall not be construed by any party as an agreement of any kind between the WVSWMA, Member
Agencies, proposer(s), contractor(s), and other parties.
This RFP does not obligate the WVSWMA to accept any proposal, negotiate with any proposer, award a
Future Agreement(s) for disposal and processing services, or proceed with the development of any project
or service described in response to this RFP. The WVSWMA has no obligation to compensate any proposer
for its expense of preparing its RFP and participating in this RFP and contracting process.
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The WVSWMA shall have the right (but not the obligation) to perform a review of any one, or each,
proposer's ability to perform the work required. Each proposer must agree to cooperate with such a
review. Such cooperation by proposer shall apply to the verification of the proposer's capability and
experience in disposal, material handling, and/or processing services (as applicable to the proposer’s
proposal) and the permit and regulatory status of the proposed disposal or processing site(s), if proposed,
and any other component of work or enhanced service that may be required or proposed under this
procurement process.
The WVSWMA, or its consultants, may conduct reference checks on proposers that may involve contacting
municipalities currently or previously served by proposer, as well as contacting regulatory agencies
involved in oversight of proposers’ facilities. In addition, the WVSWMA and/or its consultants may
research proposers’ past performance by reviewing litigation history, regulatory actions, highway driving
records, and recycling history. The proposer’s submission of a proposal shall constitute an agreement to
cooperate with the WVSWMA’s review.

4.3

Proposal Submittal Process

Proposers shall follow the procedures described in Section 4.3 and the procedures included in subsequent
clarifications or addendums to this RFP, which are issued by the WVSWMA or its consultants. The required
content of the proposal is presented in Section 5.
4.3.1 Step One – Register for Correspondence and Announcements
By 3:00 p.m. on Thursday, September 24, 2020 prospective proposers shall request in writing via email to
be placed on the list of interested parties in order to facilitate their receipt of future correspondence and
announcements related to this RFP process. Proposer shall send its request via email to WVSWMA’s
consultant:
Ms. Morgan McCarthy,
Senior Associate
HF&H Consultants, LLC
201 N. Civic Drive, Suite 230
Walnut Creek, CA 94596
(925) 900-5933
morgan@hfh-consultants.com
4.3.2 Step Two – Submission of Written Questions
The WVSWMA directs proposers to submit all questions and requests for information related to this RFP
process in writing via email directly to Ms. McCarthy. Therefore, any questions, requests for clarification,
or requests for additional information regarding this RFP process must be submitted in writing via email
to Ms. McCarthy at the email address listed in Section 4.3.1 on or before 3:00 p.m., Thursday, September
24, 2020. Written requests for clarifications will be responded to in writing and shared with all interested
proposers of record via email.
4.3.3 Step Three – Proposal Submittal
Proposer shall submit the complete proposal by mail, email, or a web-based document-sharing service if
the document is bigger than 10MB (e.g., Hightail, DropBox, etc.). The document shall be provided in
searchable portable document format (PDF) that is formatted for printing on 8.5- by 11-inch paper. All
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pages shall be consecutively numbered; although, each section may start with a new page number if
proceeded with the section number (e.g., Page 2-1 for the first page of Section 2).
The purpose of the surety is to guarantee that the successful proposer will execute all necessary
agreement(s) with the WVSWMA. If the selected proposer does not execute an agreement(s) within thirty
(30) calendar days after receiving notice of its selection, WVSWMA shall keep the surety to offset the
potential cost associated with the selection of an alternate proposer and any schedule delays. Surety
payments will be returned to all proposers no later than thirty (30) calendar days after the WVSWMA has
executed all necessary agreement(s) with the successful proposer(s) (with the exception of any surety
withheld from a selected proposer(s) that does not execute an agreement).
The proposal shall be submitted by 3:00 p.m. on Friday, November 2, 2020. Proposals received after this
time and date will be rejected.
If the proposal is submitted by email or web-based document-sharing service, or mail, it shall be sent at
the addresses listed below and the proposer shall be responsible for any failure of the email to be
successfully transmitted to the parties in a timely manner.
Ms. Morgan McCarthy,
Senior Associate
HF&H Consultants, LLC
201 N. Civic Drive, Suite 230
Walnut Creek, CA 94596
(925) 900-5933
morgan@hfh-consultants.com
4.3.4 Step Four – Qualification of Proposers and Clarification of Information
The WVSWMA, with assistance from its consultants, will be responsible for reviewing all timely proposals
received and determining their compliance with this RFP. This initial review may include a review of
proposer qualifications, review of regulatory and/or litigation history, and any other investigation
required to determine that a respondent is qualified and capable of performing the services. Proposers
may be asked to clarify information contained in their proposal through written communications or to
provide supplemental information.
In the event the WVSWMA determines a respondent is not qualified, the respondent will be notified of
such determination. In this case, they will not have the opportunity to request reconsideration of this
determination, will have their proposal returned to them, and will not have their proposal provided to the
WVSWMA Board (unless the respondent specifically requests otherwise).
4.3.5 Step Five – Proposal Evaluation
The WVSWMA staff and its consultants will conduct an evaluation of the technical and cost proposals to
assess the technical, contractual, and cost viability of each proposal. This evaluation will be conducted in
consideration of the information required in the proposals as described in Section 5 and using the
evaluation criteria described in Section 6. For the purpose of determining a short-list of proposers for
further negotiation, the initial evaluation will focus on the basic viability of the proposal (including
technical, permitting, and contractual considerations) and the proposed disposal and processing rates.
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Further evaluation and due diligence will be conducted in Step Seven.
4.3.6 Step Six – WVSWMA Board Update (Optional)
At WVSWMA’s option and convenience, the WVSWMA may present a summary of the short-listed
proposals to the WVSWMA Board. At this stage of the process, the WVSWMA Board may take any number
of actions, including those described in Section 4.1.
4.3.7 Step Seven – Contract Negotiations
The WVSWMA will initiate negotiations of the Future Agreement, which will include addressing the
proposed contract modifications included in each proposer’s response to this RFP and key contract terms
related to the provision of enhanced services. Such negotiations may involve one or more meetings. Upon
the WVSWMA’s request, proposer(s) shall participate in the meeting(s); review amended contract
language for the Future Agreement; and/or provide or draft sample contract language related to the
proposed enhanced services.
During this period of time, the WVSWMA and its consultants will expand the evaluation of the proposals
beyond the initial review conducted in Step Four. This evaluation process may include ranking of the
proposals using evaluation criteria, although the WVSWMA are not obligated to rank proposals and may
focus on identifying the proposal(s) offering the best overall value. Evaluation criteria may include, but
may not necessarily be limited to, criteria described in Section 6.
4.3.8 Step Eight – Contractor Selection and Contract Award
The final proposals, as developed and negotiated during Step Seven, will be presented to the WVWMA
Board for their consideration. The WVSWMA anticipates that staff and consultants will make a
recommendation of the preferred proposer(s) to the Board. The Board will have the sole discretion to
proceed with the selection of one or more service providers, award negotiated agreement(s), direct staff
to continue negotiations with one or more proposers, or take any other actions the Board deems to be in
the best interest of the WVSWMA, its Member Agencies, and residents and businesses.
At the discretion of the Board of Directors, each proposer may be given the opportunity to make a
presentation of their proposal to the Board during a public meeting.
4.3.9

Schedule

The timeline for the proposal process is summarized in Table 1 in Section 1. The WVSWMA may modify
the proposal process for various reasons. For example, the process and timeline may be modified
depending on the number and nature of the proposals received, which will influence, in particular, how
the negotiations will proceed.
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SECTION 5 - PROPOSAL SUBMITTAL REQUIREMENTS
Section 5 includes the required proposal outline and a description of the specific information proposers
must include in their proposal.

5.1

Proposal Outline

Proposer shall present its proposal in accordance with the outline provided in Table 5. Items that are not
required elements of the proposal are noted as “Optional.” At proposer’s option, the proposer may
include additional information or data on other relevant topics or more detail on the information
requested herein that is relevant to the proposal. Any additional information shall be included as
attachments to the proposal. The length of Sections 1 through 3 shall be limited to 12 pages, and “Other
Attachments” shall be limited to 10 pages (excluding financial statements). No page limit is specified
for Sections 5 to 7.
Table 3
Proposal Outline
i.
ii.
iii.
1.
2.

3.

4.

5.
6.
7.
Attachment(s)
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5.2

Cover Letter

The cover letter shall identify the legal entity(ies) submitting the proposal and state whether each entity
is a sole proprietorship, partnership, corporation, joint venture, or other form of legal entity. In addition,
the cover letter may briefly highlight the disposal services and other material handling and land leasing
services offered. Lastly, the cover letter shall be signed by the proposer’s designated representative(s)
authorized to submit the proposal.

5.3

Executive Summary

Proposer shall provide an executive summary to introduce its proposal, briefly summarize the proposed
disposal services, other material handling services (if any), and land leasing services, and highlight any
unique aspects of its approach. In addition, the executive summary can be used to describe any additional
programs, enhancements, or other innovations proposed.

5.4

Company Description

A. Business Structure
Proposer shall:
1. Confirm that proposer is authorized to do business in California;
2. Identify the legal entity(ies) that would execute the Future Agreement and any performance
guarantee. State whether each entity is a sole proprietorship, partnership, corporation, joint
venture, or other form of legal entity. Describe the relationship of the proposer to the executing
entity(ies). If the proposer is a joint venture, describe the circumstances under which the entities
have collaborated before;
3. State the number of years the entities have been organized and doing business under this legal
structure;
4. Identify other entities with common ownership and/or management; and,
5. Describe all services to be performed by subcontractors or affiliated companies, and identify each
subcontractor by full name and principal business address.
B. Qualifications
Provide a brief description of proposer’s experience, providing comparable disposal service and material
handling services to municipal agencies in California. Include subcontractor’s experience as well.
C. Key Personnel
Provide an organization chart for key personnel. At a minimum, key personnel shall include the chief
executive officer (CEO), chief financial officer (CFO), president, vice-president, general manager,
operations manager, and primary contract manager (e.g., primary liaison with the WVSWMA) for the
proposed facility, or other personnel with similar titles.
D. Past Performance Record
1. Litigation and Regulatory Actions. Describe past and pending civil, legal, regulatory, and criminal
actions (including arrests, indictments, litigation, grand jury investigations, etc.) now, pending, or
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that have occurred in the past five years against key personnel, proposing entity, its parent
company, and all subsidiaries owned by proposing entity.
2. Payment of Fines, Penalties, Settlements, or Damages. Provide a statement disclosing any and all
fines, penalties (including liquidated damages or administrative fees), settlements, or damages of
any kind paid by proposer, its parent company and subsidiaries, to public agencies in the past five
years. For each payment, list the amount the company has paid, the name of the jurisdiction to
which damages were paid, and the event(s) which triggered the damages. Identify what personnel
and/or policy changes the company made in response to such incidents (e.g., terminated or
reassigned employees involved, new process protocols, etc.).
If the proposer is relying on a subcontractor(s) to provide the disposal services and/or other material
handling services, the proposal shall include both the proposer’s and its subcontractor’s responses to the
above past performance record information requirements.
E. Labor Arrangements
Proposer shall identify what, if any, collective bargaining agreements represent its, or its
subcontractor(s)’, labor forces. If so, proposer shall identify the nature of the collective bargaining
agreement(s). If proposer or its subcontractor(s) anticipate new labor agreements, proposer shall describe
when it or its subcontractor(s) plans to enter into any new collective bargaining agreement(s), the labor
organization(s) the proposer or subcontractor(s) will work with, and the nature of the collective bargaining
agreement(s).
F. Financial Information
Proposer shall submit the most recently-completed audited financial statements for the legal entity(ies)
that would execute the Future Agreement. All such statements are to be prepared in accordance with
Generally Accepted Accounting Principles applied on a consistent basis and shall be audited in accordance
with Generally Accepted Auditing Standards by an Accountant certified in the State of California and shall
include a statement by the chief financial officer (CFO) of the entity(ies) that there has been no material
adverse change in such condition or operations as reflected in the submitted balance sheet and income
statements since the date on which they were prepared.
The proposer may submit an electronic version of the audited financial statements or may provide a
website address linking to audited financial statements if available on the proposer’s website. Copies of
the statements do not need to be submitted with the proposal if web access is made available.
If the proposer is relying on a subcontractor(s) to provide any of the services, the proposal shall include
both the proposer’s and its subcontractor’s financial information.
G. Experience Modification Rating
Provide documentation or proof of the proposer’s worker’s compensation experience modification rating.

5.5

Technical Proposal

A. Disposal Services
The proposal shall address the items in this section.
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1. Facility. Identify the landfill name, location, owner, and operator. Provide a copy of the Solid
Waste Facility Permit.
2. Capacity. State the permitted and remaining capacity of the site and the forecasted closure date
of the landfill. Provide the average daily tonnage received over the past year. Provide the
Remaining Life Assessment Report, which is typically submitted annually to California Department
of Resources Recycling and Recovery (CalRecycle) by each landfill site. Provide a list of contracts
with jurisdictions for landfill capacity, the estimated annual tonnage for each, the contract
expiration dates, and possible extensions for each.
3. Operating Conditions
a) Highlight additional capabilities or unique features, if any, of the operations and maintenance
activities of the facility.
b) Identify operating hours and days, and specifically indicate if the facility can accept materials
seven days per week.
c) Address whether the facility currently has a landfill tipper to accommodate the WVVSWMA
tonnages or if additional equipment will be purchased. Include the make, model, and year of
the landfill tipper.
d) Describe current and/or planned capability (if any) of handling compacted solid waste (e.g.,
waste compacted prior to delivery to the landfill) and any relevant experience. Note that on
the rate proposal form, proposer is requested to identify rates for disposal of compacted solid
waste (if WVSWMA compacts solid waste in the future).
4. Expansion and/or Permit Modifications. If the capacity to be guaranteed to the WVSWMA relies
on an expansion of the landfill and/or some type of permit modification, describe the expansion
plans and permit modification process, additional capacity to be constructed, schedule for
expansion and permitting process, and status of the expansion plan.
5. Closure and Post-Closure. Provide closure and post-closure care costs and financial assurance
documents.
6. GHG Management. Provide a description of how on-site greenhouse gas (GHG) emissions are
managed. As part of this description, include the total disposal tonnage in place to date; landfill
gas (LFG) capture methods, including quantities of methane captured; and, description of how
the harvested methane is being used.
7. Regulatory Compliance Summary. Provide a summary of any recent, significant notices of
violation, and/or enforcement actions or orders against the site in the past five years and the
status of each.
8. Regulatory Compliance Reports. Provide the following regulatory compliance reports for the past
five years including:
a) Quarterly monitoring reports supporting compliance with California Code of Regulations Title
27 (CCR Title 27).
b) Reports related to compliance with surface emissions regulations established through the
New Source Performance Standards (NSPS – federal guidelines), Assembly Bill 32 Landfill
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Methane Rule (if applicable), other State regulations, and local-level requirements.
c) Reports regarding compliance with gas collection and control systems (GCCS) such as
Operations, Monitoring and Maintenance (OM&M) reports, quarterly reports, semi-annual,
and/or annual monitoring reports. These reports typically include equipment monitoring
data, GCCS Start-up, Shutdown, and Malfunction (SSM) forms, extraction wells status
updates, Destruction or Removal Efficiency test reports, and any other information pertinent
to the compliance status of the landfill.
d) Reports related to compliance with Groundwater Monitoring Standards including quarterly
and/or annual reports that identify any contaminants that have impacted the ground water,
and if any corrective actions have been implemented.
e) Reports related to compliance with Storm Water Standards including Storm Water Pollution
Prevention Plan (SWPPP), Storm Water Monitoring Plan, and two years of annual reports,
which detail inspections and sampling results.
f)

Provide contact names for regulatory agencies that monitor the facility’s(ies’) compliance
with applicable local, State, and federal laws and regulations including name of the regulatory
agency, contact person’s title, and telephone number.

B. Residential Organics Processing Services
Provide all information required in Section A, above, relative to the facility(ies) to be used for organics
processing services. Landfill-related reports that do not apply to organics transfer/processing facilities
may be omitted with a note that the report is “not applicable”.
C. Construction and Demolition Processing Services
Provide all information required in Section A, above, relative to the facility(ies) to be used for construction
and demolition processing services. Landfill-related reports that do not apply to construction and
demolition processing facilities may be omitted with a note that the report is “not applicable”.
D. Capacity Guarantee
Provide a written commitment guaranteeing capacity (on a daily basis and annual basis) for WVSWMA’s
solid waste, organics, and construction and demolition throughout the term of the Future Agreement for
disposal and processing services. If the proposed facility(ies) or service(s) is(are) not owned and operated
by the proposer, the proposer shall include a letter of commitment from the owner/operator
(subcontractor) guaranteeing capacity.
E. Emergency Services
In the event of major accidents, disruptions, or natural calamities, the WVSWMA is interested in knowing
what plans are in place for (i) the proposed facility(ies) if the facility(ies) is damaged, and (ii) handling
disaster materials delivered to the facility(ies) by the WVSWMA and surrounding cities.
1. Describe disaster plans if the facility(ies) are damaged.
2. Describe the plan for handling disaster materials if the WVSWMA, its Member Agencies, and other
surrounding cities deliver disaster materials to the proposed facility(ies).
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3. Identify what capabilities, if any, the proposer has to handle disaster materials (including building
materials) that would have to be delivered to a Class I disposal facility.
F. SB 1383
Proposers should assume all obligations of the draft SB 1383 regulations related to the operation,
performance, monitoring, recordkeeping, and reporting requirements of the facilities used to provide
services under this Agreement. That includes, but is not necessarily limited to, all performance
requirements related to recovery rates and incompatible materials limits and all proposed changes to the
Title 14. The disposal and processing contractor will not be expected to perform any responsibility of the
Jurisdictions nor Franchise Hauler, except to the extent that those obligations are specifically described in
the Future Agreement.

5.6

Rate Proposal

Proposers shall complete the rate proposal form, which is provided in Attachment A, to present pricing
for disposal and processing services; and, (ii) the proposer is able to commit to the providing these services
to the WVSWMA at the start date of the Agreement.
Additional instructions for the rate proposal are presented in Attachment A. Disposal and processing rates
shall be proposed based on the terms and conditions of the Future Agreement and shall be binding.

5.7

Key Terms and Conditions of the Future Agreement

To provide the proposer with a clear understanding of the roles, responsibilities, rights, and obligations of
the contractor and the WVSWMA, the Future Agreement has been prepared and is included as
Attachment B. Proposer is required to review the Future Agreement prior to submittal of its proposal to
the WVSWMA. The WVSWMA expects the Future Agreement will be executed by the selected contractor
in substantially the same form as presented in Attachment B. This review process allows the proposer to
prepare the proposal and costs for services with full consideration of its rights and obligations.
Proposer must describe in detail any proposed exceptions to the RFP and Future Agreement. For each
RFP exception, proposer shall identify the exception, explain its concern, and provide alternative language
for consideration by the WVSWMA. To document the proposer’s exceptions to the Future Agreement
and proposed alternative language, proposer shall record its exceptions and proposed alternative
language directly in an electronic version of the Future Agreement, using “track changes” mode, and
include a hard-copy in its proposal clearly displaying any redline/strikeout changes. Proposer shall also
complete any information in the Future Agreement that needs to be tailored to the company’s proposal
such as, but not limited to, the contractor’s name, guarantor’s name, and the proposed disposal site. Each
location in the Future Agreement where proposer-specific information is to be inserted is identified with
a note to proposer that provides instructions.
The WVSWMA shall reserve the right to determine if the exceptions are acceptable based both on the
number and nature of exceptions taken. The exceptions to the Future Agreement will be given significant
consideration in the evaluation process. In its sole discretion, the WVSWMA may determine whether to
negotiate some or all of the proposed exceptions with one or more proposers prior to the final evaluation
of the proposals, short-listing, or selection of proposer(s).
Proposer will be deemed to have accepted and agreed to any provisions of the RFP and/or proposed terms
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and conditions of the Future Agreement that have not been noted as exceptions in the proposal. If the
WVSWMA chooses to enter into negotiations with a proposer, the noted comments and recommended
alternative Future Agreement language will serve as a starting point for discussion. The proposer or
selected contractor may not initiate discussion related to Future Agreement language for which no
exceptions were noted. The WVSWMA may request the proposer to sign the Future Agreement (subject
to negotiations) before the WVSWMA Board makes the final contractor selection.

5.8

Other Proposal Forms

Proposers shall follow the instructions below for the following forms.
1. Secretary’s Certificate. Each proposer shall complete and submit the Secretary’s Certificate,
which is provided in Attachment A, documenting the designated representative authorized to
bind the proposing company.
2. Non-Collusion Affidavit. Each proposer shall review the Non-Collusion Affidavit, which is provided
in Attachment A. Proposer’s signature of its proposal shall also constitute signature of this NonCollusion Affidavit.
3. Iran Contracting Act Certification. Each proposer shall complete and submit the Iran Contracting
Act Certification, which is provided in Attachment A. The Iran Contracting Act Certification shall
be signed by the representative identified by the Secretary’s Certificate.
4. Integrity Form.

5.9

Additional Information (Optional)

Additional information or data relevant to the proposal is optional and may be included by a proposer as
an attachment(s) to the proposal.

September 3, 2020

Page 16

WVSWMA

Section 6 - Proposal Evaluation Criteria
Draft RFP for Board Consideration

SECTION 6 - PROPOSAL EVALUATION CRITERIA
This Section presents evaluation criteria that the WVSWMA, its consultants, the evaluation/selection
committee, and/or the Board may use to evaluate and select one or more proposers for contract award.
Note that the process for proposal evaluation, negotiations, and contractor selection process is described
in Section 4.3. The WVSWMA reserves the right to modify this process and the evaluation criteria in any
way and at any time during the proposal and contractor selection process.
The WVSWMA’s objective in evaluating proposals will be determining the proposal(s) that offer the best
overall value to the WVSWMA, its Member Agencies, and its residents and businesses. For the purpose of
determining a short-list of proposers, an initial evaluation of the proposals will be performed with a focus
on the proposed disposal and processing rates. It may also include consideration of the proposed range
of other material handling services and land leasing services.
Additional evaluation of the short-listed proposals will be conducted. The potential factors that may be
considered when evaluating the disposal and processing services include, but are not limited to, the items
below. Some or all of these factors may be considered by the WVSWMA, its consultants, and/or
evaluation/selection committee, and other factors not listed below may also be considered.
•

Responsiveness to the RFP

•

Company qualifications including, but not limited to:
―
―
―
―
―

•

Extent of relevant experience.
Financial strength.
Reference checks.
Past performance record (e.g., litigation history, payment of liquidated damages, etc.).
Experience modification factors.

Disposal and processing site considerations such as, but not limited to:
― Facility Location and Accessibility - Reasonableness of site location and accessibility for
WVC&R collection vehicles and related cost impacts.
― Technical Approach – Reasonableness of the approach, equipment, and technology used
for disposal services.
― New Facility Development, Expansion Plans, or Permit Modifications (if applicable) –
Reasonableness of any new facility plans, expansion plans, and/or permit modification
process and implementation plan. Impact on acceptance of tonnage and costs if the
process is delayed.
― Permitted Capacity – Adequacy of the permitted capacity for the length of the contract,
including review of the Solid Waste Facility Permit, Remaining Life Assessment Report,
and annual waste acceptance data reported to State or County.
― Closure/Post-Closure - Adequacy of financial means to responsibly manage and perform
closure and 30-year post-closure care requirements.
― Regulatory Compliance and Notice of Violations – Reasonableness of proposer’s
regulatory compliance track record and violations for a minimum of the last five years
including, but not limited to, compliance with the following:
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California Code of Regulations Title 27 (CCR Title 27).
Surface emissions regulations established through the New Source Performance
Standards (NSPS – federal guidelines), Assembly Bill 32 Landfill Methane Rule (if
applicable), other State regulations, and local-level requirements.
Gas Collection and Control Systems (GCCS) requirements.
Groundwater Monitoring Standards.
Storm Water Standards.

•

Other material handling and enhanced services considerations will include considerations similar
to those listed above for the disposal site.

•

Proposed disposal and processing rates at the proposed facility(ies).

•

Acceptance of key terms of the Future Agreement.

Please note that for the purposes of evaluating the proposed rates for disposal and processing services,
the WVSWMA may develop its own estimation of the future tonnage levels and use its assumptions to
compare each proposer’s rate proposal to the others by examining estimated annual costs.
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ATTACHMENT A: PROPOSAL FORMS
SECRETARY’S CERTIFICATE
REQUEST FOR PROPOSALS FOR
SOLID WASTE DISPOSAL, MIXED RESIDENTIAL ORGANICS PROCESSING, AND CONSTRUCTION AND
DEMOLITION PROCESSING
WEST VALLEY SOLID WASTE MANAGEMENT AUTHORITY

I,

(Name of Secretary)

of the corporation named herein; that

, certify that I am the secretary

(Name of Person Signing Proposal)

Proposal on behalf of the corporation, was then

who signed this

(Title of Person Signing Proposal)

of

said corporation; that said Proposal is within the scope of its corporate powers and was duly signed for
and on behalf of said corporation by authority of its governing body, as evidenced by the attached true
and correct copy of the

(Name of Corporate Document)

By:

(signature)

Name:
Title:

.

(printed name)
Secretary

Date:
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ATTACHMENT A: PROPOSAL FORMS
NON-COLLUSION AFFIDAVIT
FOR STATEMENT OF INTEREST FOR
SOLID WASTE DISPOSAL, MIXED RESIDENTIAL ORGANCICS PROCESSING, AND CONSTRUCTION
AND DEMOLITION PROCESSING
WEST VALLEY SOLID WASTE MANAGEMENT AUTHORITY
Proposer's Name
Proposer declares under penalty of perjury under the laws of the State of California that this proposal
(proposal) is not made in the interest of or on behalf of any undisclosed person, partnership, company,
association, organization or corporation; that such proposal is genuine and not collusive or sham; that
said Proposer has not directly or indirectly induced or solicited any other Proposer to put in a false or
sham proposal and has not directly or indirectly colluded, conspired, connived, or agreed with any
Proposer or anyone else to put in a sham proposal, or that anyone shall refrain from submitting a proposal;
that said Proposer has not in any manner directly or indirectly sought by agreement, communication, or
conference with anyone to fix the proposal price of said Proposer or of any other Proposer, or to fix any
overhead, profit, or cost or rate element of such proposal price, or of that of any other Proposer, or to
secure any advantage against the public body awarding the Contract of anyone interested in the proposed
Contract; that all statements contained in such proposal are true, and further, that said Proposer has not
directly or indirectly submitted his proposal price or any breakdown thereof, or the contents thereof, or
divulged information or data relative thereto, or paid and will not pay any fee in connection therewith, to
any corporation, partnership, company, association, organization, proposal depository, or to any member
or agent thereof, or to any other individual except to any person or persons as have a partnership or other
financial interest with said Proposer in this general business.
The above Non-Collusion Affidavit is part of the proposal. Signing this proposal on the signature page
thereof shall also constitute signature of this Non-Collusion Affidavit.
Proposers are cautioned that making a false certification may subject the certifier to criminal prosecution.
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CONTRACTOR’S IRAN CONTRACTING CERTIFICATION
Pursuant to Public Contract Code Section 2200 et seq., (“Iran Contracting Act of 2010”), Contractor
certifies that:
(1) Contractor is not identified on the list created by the California Department of General Services
(“DGS”) pursuant to California Public Contract Code Section 2203(b) as a Person engaging in
investment activities in Iran; and
(2) Contractor is not a financial institution that extends twenty million dollars ($20,000,000.00) or
more in credit to another Person, for 45 days or more, if that Person will use the credit to
provide goods or services in the energy sector in Iran and is identified on the DGS list made
pursuant to Section 2203(b).
As used herein, “Person” shall mean a “Person” as defined in Public Contract Code Section 2202(e).
I, the official named below, CERTIFY UNDER PENALTY OF PERJURY, that I am duly authorized to legally
bind the Contractor to this Certification, which is made under the laws of the State of California.
_____________________________________ (Company Name)
By:__________________________________ (Signature)
Name:___________________________ (Printed Name)
Title:_________________________________
Date:_________________________________
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ATTACHMENT A: PROPOSAL FORMS (CONT.)

CODE OF CONDUCT FOR PROCUREMENT PROCESS
No potential Proposer shall have any non-public meetings or conversations with any board member of
the West Valley Solid Waste Management Authority (“Authority”) or elected officials (from any Member
Agency that the Authority oversees) from the date of adoption of this code ___________, until the
procurement is finalized and a new contract is executed regarding the procurement process or any
matters described herein. However, this section shall not prohibit a potential Proposer from meeting with
any Authority board member or elected official for purely social reasons.
Any person executing this declaration on behalf of a proposer that is a corporation, partnership, joint
venture, limited liability company, limited liability partnership, or any other entity, hereby represents that
he or she has full power to execute, and does execute, this declaration on behalf of proposer.
I ________________________________ [name], hereby agree that I have read, understand, and agree to
the terms documented herein.
I declare under penalty of perjury under the laws of the State of California that the foregoing is true and
correct

_____________________________________
Proposer’s Acknowledgement (signature)

_____________________________________
Company Name

_____________________________________
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